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b CENTER FOR AUTO SAFETY 
1825 CONNECTICUT AVENUE NW SUITE 330 WASHINGTON OC 20009-5708 
202-328-7700 Wwwautosafetyorg 

May 15, 2002 

Dr. Jeffrey Runge, Administrator 
National Highway Traffic Safety Administration (NHTSA) 
400 7th Street SW 
Washington DC 20590 

Dear Or. Runge: 

Some thing is clearly wrong when NHTSA says, "It's not hot in Death Valley and it doesn't 
snow hard In Buffalo." Yet that what's NHTSA said in approving geographic recalls by Ford. 
The average yearly temperature high in Death Valley is 89.4O compared to 69.3O for 
downtown Santa Barbara. Yet NHTSA allowed Ford to call Santa Barbara hot and Death 
Valley not. NHTSA called Arizona and Texas hot but in between New Mexico not. Residents 
of Las Cruces NM don't feel so cool with an average yearly high temperature of 77.3O which 
is one degree higher than Dallas at  76.3O. 

Buffalo NY gets 91.1" of snow each year compared to  33.2" for Des Moines and 31.2" for 
Omaha NE. With an average low temperature of 17O in January, Buffalo is only 5.8O warmer 
than Omaha's 11 .2O in January. Yet Omaha gets a recall (97V-019) for engine fans on 
1992-95 Ford Taurus and Mercury Sables and 1992-94 Ford Tempo and Mercury Topaz's that 
get blocked by some of that 31" of snow while the same vehicles don't get a recall in 
Buffalo despite 91" of lake effect snow and bitterly cold weather. In both states, the fan 
stops rotating and overheats setting the car on fire. 

The people in Death Valley are exposed to even worse fire defects. Fuel tanks on 1988-90 
Ford Aerostars and 1995 Ford Windstars can develop cracks due to  high ambient 
temperatures. Then fuel and vapors leak out waiting only for an ignition source to  erupt into 
flames. When NHTSA excludes the hottest spot in the nation, Death Valley CA, yet includes 
temperate Santa Barbara in heat related recalls, this is at best discretion run amuck. (See 
Attachment A for a list of Ford heat related recalls.) 

The National Traffic and Motor Vehicle Safety Act of 1966 treats all vehicles equally 
regardless of where they are sold or registered. If there is a safety defect, the Act requires 
the vehicle to be recalled whether it is in Alaska, Florida, or anywhere in between. Given the 
mobility of society, cars travel from one area to  another. Regional recalls make little sense 
if safety is a priority. Yet after 25 years of every state recalls, NHTSA in the mid-1 980s gave 
in to automakers threats not to do any recall if they had to  do the whole country. 
Geographic recalls reduce auto company recall costs at the expense of public safety. 

Many of the limitations such as Buffalo and Death Valley make little sense while others are 
completely inconsistent. The number of salt belt states varies from 14 to 22 depending on 
the recall and manufacturer. New Mexico is between hot states Arizona and Texas but is not 
hot. A t  some point NHTSA itself realized auto makers were taking flagrant advantage of 
geographic recalls and engaged in what amounts to  secret rulemaking by writing to 
manufacturers in a vain effort to  limit some of the more egregious abuses. (Attachment B.) 
We are shocked to  see this letter tells manufacturers thev do not have to  comolv with 49 
CFR 577.8 which prohibits disclaimers that is no defect. NHTSA even aoes on io kav it will 
juaale the numbers in Public reDortina on recall comDletion rates bv not includina recalls with 
such disclaimers in its totals. No wonder NHTSA hired Arthur Andersen to audit its new 
defect early warning system.' If NHTSA wants to  amend its regulations, it must go through 

"Andersen lands [$5 million1 NHTSA contract," Automotive News, 17 (Mar. 4, 2002) 
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the Administrative Procedure Act which provides for public input. Like President Bush's 
Energy Policy, the only input came from the regulated industry. 

Even the purported consumer safeguards in this secret policy have been violated. NHTSA 
told manufacturers who took advantage of geographic recalls that they "must assure that 
vehicles from outside the designated area that experience a problem due to the defect are 
taken care of appropriately." Riqht under NHTSA's nose in its own website are consumer 
complaints showing this policy is violated. For example in fuel tank recall of 1995 Ford 
Windstars (99V-309), there are 32 complaints about fuel tanks cracking and leaking fuel on 
NHTSA's website. Many are from consumers who were outside Ford's contrived hot belt. 
All of these consumer complained to NHTSA that Ford had refused to  replace their fuel tanks 
for free but NHTSA never confronted Ford over its refusal to  take care of these defects. 
Given this violation of the NHTSA Dolicy, has Ford comDlied with the other Dart of the Dolicy 
to send "at least one follow-ur, notification, usually after t w o  or three wars?" And why on 
the fuel tank recall for 1988-90 Aerostars (98V-190) was Ford allowed to limit the recall 
period to  replacement by March 31, 2002. CAS is unaware of any other recall (except for 
tire recalls which have a statutory cut off period) where the manufacturer was allowed to cut 
off the recall. 

The complaints to NHTSA also show something else - the cracks are not small as Ford's 
recall notice misleadingly implies. Consumers report they are 3" long and gasoline pours 
onto the ground. How a company which made the exploding Pinto could continue to  have 
such a callous disregard for fuel tank hazards is unfathomable. With 18 of the 37 geographic 
recalls conducted since 1994 when NHTSA first began listing them on its Website,z it is clear 
that Ford is using them to limit its recall costs at  the expense of consumers. In comparison, 
GM and Chrysler together have only half the number of geographic recalls as does Ford with 
GM having 5 and Chrysler 4 respectively. Ford has a long history of duping NHTSA to avoid 
and limit the scope of recalls. For example, Ford was fined $425,000 in the ignition switch 
investigation. In the Thick Film Ignition Module or stalling investigations, Ford so successfully 
concealed documents from NHTSA that it avoided a recall and a penalty because NHTSA 
found out about the concealment too late to  take action. 

Many of the geographic recalls relate to rust and corrosion of vehicle components. Why 
NHTSA should capitulate to manufacturers demands to  limit rust and corrosion recalls is a 
complete mystery since one of NHTSA most successful recalls (79V-078) forced Fiat to  buy 
back up to  31,702 1970-71 vehicles for rusting undercarriages. Fiat was unsuccessful in its 
legal efforts to  block NHTSA enforcement actions. Fiat Motors of North America, Inc. v. 
National Hiqhwav Traffic Safetv Administration, 489 F.Supp 13 (SD NY 1979). Thus the 
only time a manufacturer has gone to  court over a national corrosion and rust recall, it has 
lost. When the agency wins big time, it shouldn't concede defeat the next time. 

Next to  consumers, California with 12% of the nation's vehicles is the biggest victim of 
geographic recalls because auto makers can cut recall costs l2% by excluding California. Only 
one of the 37 geographic recalls includes all of California. As CAS demonstrated by finding 
30 failure reports outside the geographic recall area including two accidents in Georgia and 
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Although NHTSA's Website lists 42 geographic recalls since 1994, this number is in error. First, NHTSA 
combined two Ford recalls, 97V-144 and 97V-145, into a single recall. Second 6 of the 42 recalls listed on 
NHTSA's Regional Recall page are by regional Toyota distributors, Gulf States Toyota Distributors, Inc. and 
Southeast Toyota Distributors, Inc. These are recalls of the entire fleet sold by these distributors. They just 
happen to market only in specific states just as do regional distributors such as Daewoo Puerto Rico. Daewoo 
Motor Guam and Mitsubishi Motor Sales of Caribbean, Inc. whose recalls are not included on NHTSA's Regional 
Recall Web page. 
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California in Ford's first subframe bolt corrosion recall on Ford Taurus, Mercury Sable and 
Lincoln Continental (93V-106), corrosion failures occur in California. 

Perhaps stung by CAS expose of the failure of geographic recalls to protect consumers, 
NHTSA does not Out the citv and state information on the Dublic domain website and has 
taken this information out of the Vehicle Owner Questionnaires (VOQs1 maintained at the 
Technical Information Service (TIS) library for public access. This makes it very difficult for 
the public to  analyze the inadequacies of geographic recalls. When NHTSA first redacted 
personal identifier information from complaints, i t  only redacted the name and street address. 
CAS challenged the agency and lost on that limited redaction in Center for Auto Safetv v. 
National Hiahwav Traffic Safetv Administration, 809 F.Supp 148 (1993). At that time, 
NHTSA took the position that providing the city and state protected the privacy of the 
consumer while allowing the public to oversee whether the agency was doing its job. Since 
identifying the city and state in which a consumer lives cannot possible identify the 
consumer, the only apparent motivation for the change in policy is to  keep the public in the 
dark about how little geographic recalls do to remedy safety defects. An aaencv that does 
it iob should not make it difficult for the Dublic to determine whether it is doina its iob. 

CAS requests the following: 
1 ) Revert to the agency's prior policy of requiring every state recalls. 
2) Stop redacting the city and state from VOQs stored on the optical scanner used 

to provide ublic access to  complaints at TIS. 
3) &ace the city and state on each complaint summarized on the complaint data base 

on NHTSA's Website in the same fashion as it was provided on computer printouts which 
was replaced by the web as the means of conveying complaint data base information. Better 
technoloav should not mean less information. 

The Center for Auto Safety has observed and cared for NHTSA's safety defects and recall 
program over the years. We were instrumental in getting the repair for free provision written 
into the Safety Act. We were responsible for the petition that amended the defect 
notification regulation that these geographic recalls violate. We were instrumental in 
getting the civil fine doubled and the second notice requirement put into the law. We were 
the only consumer group invited to  testify before both the Senate and House Commerce 
Committees in hearings leading to passage of the TREAD Act which gave NHTSA much 
greater authority and mandates in the recall process. 

We are greatly saddened to  see the agency become a shadow of its former self in standing 
up to the auto industry to protect the public health and safety. Through successful litigation 
in the 1970's under the brilliant leadership of Chief Counsel Frank Berndt, the agency 
successfully established a per se defects enforcement policy in a string of cases described 
in Attachment C, a memorandum prepared by his office. That policy was not only 
untouched, but endorsed, by the DC Circuit in the X-Car case, United States v. General 
Motors CorD., 841 F2d 400 (1988). Defects such as stalling and windshield wiper failure 
that NHTSA got courts to  hold were per se defects in the 1970's are routinely contested by 
auto makers today. As the new Administrator, you have a unique opportunity to restore the 
luster to  NHTSA's enforcement by saying enough is enough and stopping geographic recalls 
as a start. Congress didn't add criminal penalties, a nearly 20 fold increase in civil penalties 
and m a n h o r y  new disclosures in the TREAD Act for NHTSA to be a reluctant enforcer. 



Attachment A - FORD HEAT BELT RECALLS 

NHTSA Recall No. 97V144/Ford Recall No. 97S79 
Vehicles: Ford 1995 Escort and Mercury Tracer equipped with 1.9L engines and manufactured 
from April through October 1995. 
Population: 64,000 vehicles built a t  the Hermosillo or Wayne Assembly Plants, and originally 
sold or currently registered in the states of Alabama, Arkansas, California, Florida, Georgia, 
Hawaii, Louisiana, Mississippi, Nevada, Oklahoma, South Carolina, and Texas. 
Problem: Cracks can develop in the fuel tank near the heat shield attachment resulting in fuel 
leakage if the cracks go through the fuel tank wall. Fuel leakage in the presence of an ignition 
source can result in vehicle fire. 
Remedy: Dealers will remove the heat shield attachments. This will not affect heat shield 
location or function, as the attachments are intended to keep the shield in place until the fuel 
tank is installed in the vehicle. After installation, the fuel tank straps retain the heat shield. 

NHTSA Recall No. 97V145/Ford Recall No. 97S80 
Vehicles: Ford 1995 Escort and Mercurv Tracer ecluiooed with 1.9L enaines and manufactured . . .  I 

from April throu h October 1995. 
Population: 6 0 8  vehicles built at the Hermosillo or Wayne Assembly Plants, and originally sold . 
or currently registered in the state of Arizona. 
Problem: Cracks can develoo in the fuel tank near the heat shield attachment resultina in fuel 
leakage if the cracks go through the fuel tank wall. Fuel leakage in the presence of an-ignition 
source can result in vehicle fire. 
Remedy: Dealers will remove the heat shield attachments. This will not affect heat shield 
location or function, as the attachments are intended to  keep the shield in place until the fuel 
tank is installed in the vehicle. After installation, the fuel tank straps retain the heat shield. 

NHTSA Recall No. 98V19O/Ford Recall No. 98M03 
Vehicles: Ford 1988-1 990 Aerostar manufactured from October 1987 through November 1989. 
Population: 140,000 mini-vans currently registered in the states of Alabama, Arizona, Arkansas, 
California (1 0 southern counties of Los Angeles. Orange, San Bernardino, San Diego, Riverside, 
Ventura, Santa Barbara, San Luis Obispo, Imperial, and Kern), Florida, Georgia, Hawaii, Louisiana, 
Mississippi, Nevada (Clark County), Oklahoma, South Carolina, and Texas, and in the U.S. 
Territories covered by the Federal statutes. 
Problem: The upper portion of the fuel tank can develop small cracks due to extended exposure 
to very high ambient temperatures. Fuel vapor or leakage could occur at these cracks. If an 
i nition source is present, fire could result. 
Remedy: Dealers will replace the fuel tank, regardless of mileage, through March 31, 2002. This 
coverage will only be structural cracks at the top of the tank and will not include other damage 
caused by crash or road debris. 

NHTSA Recall No. 99V309/Ford Recall No. 99S33 
Vehicles: Ford 1995 Windstar manufactured from January 1994 through August 1995. 
Population: 70,116 mini vans sold or currently registered in the states of Alabama, Arizona, 
Arkansas, California (1 0 southern counties), Florida, Georgia, Hawaii, Louisiana, Mississippi, 
Nevada (Clark County only), Oklahoma, South Carolina, and Texas. 
Problem: These mini vans can develop cracks in the fuel tank in the forward strap area of the 
standard 20-gallon tank due to a combination of factors that are present in certain very hot areas 
of the country. The cracks could result in fuel leakage i f  they propagate through the wall of the 
tank. Fuel leakage, in the present of an ignition source, could result in fire. 
Remedy: Dealers will install a brace assembly at the strap bolt hole location and replace the tank 
strap with a revised, longer strap. Dealers will also inspect the tanks for leaks. If a leak exists 
and is the result of a crack in the fuel tank, the tank will be replaced in addition to  the 
installation of a spacer and longer strap. 
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Attachment B - NHTSA SECRET GEOGRAPHIC RECALL POLICY 

Various Major Vehide Marmfactum Reps. 

DearMr. : 

Last year I sent letters to the various madactmen of passmger cars and light trucks ofthe 
N~~tional IQhway Tr&c Safety Administrarion's (NHTSA) concerns repardins sevcral safety 
reeds m which the manufacturer had l i e d  the geopf ic  scope of the recall. In thar l e ,  I 
notcd ht, as a general matter, 5akty-rclated defects must be remedied M a nationwide basis, 
unless the manufacturrr can justify a limited geographic scope. 

Since that time, NKTSA has considered the matter and has developed the following policy 
guidelines with respect to safety recalls which m y  have a limited geographic scope. The primary 
objective of that policy is to ensure that the owners of alI vehicles for which a safety defect may 
cause adverse Safay consquencts have the opportunity to ob& a free remedy fium the 
manlrfacturer. 

N H B A  Regional Recall Policy 

In the as< manufacrurers have proposed to conduct regional recalls under the following two 

term or single exposure to a particular meteorological condition; and (2) when the consequences 
of the defect generally OCCUT only after long-term or recurring exposure to environmenral 
conditions. One common example of the latter category is a recall for a d e w  related to 
corrosion caused by road salt, but it also includes defixts related to long-term exposure to 
temperature extremes or other env i ronmd factors. 

(1) Short-Term Emosure to Meteorolo~ical Conditions: NHTSA has concluded that, in 
general, it is not appropriate for a mamEmurer to Iimit the scope of a d  to a particular 
geographical area where the consequences of the Ma can occur atter a short-term exposure to 
a meteorologicat condinoq such as extreme heat or cold or m e r e  precipitation. While it is true 
tha thesc conditions are more whely to  occur in some re@ons of the United States tban in others, 
they can occur on an occasional basis over a widespread area Morcovec. if only a single or brief 
exposure to a particular condition czul lead to a safety p r o b l q  vehicles from throughout the 
country will be at risk if they are temporarily located or operated within the designated "higb-risk'' 
area (e.g., on a business or vacation trip). ln the past, safety-related defects of t h i s  M~WC have 
almost always been addtessed by nationwide r e d  campaigns. 

In recognition of the fact that the likelihood of experiencing a safety problem as a result of this 
type of defect is relatively low in main regions of the country, NHTSA believes that in some 
cases it may be permissible for a manufacturer to rnoditj the content of the owner notification 
later that is sent to owners in those areas. Therefore, notwithstanding 49 CfR 577.8 
('Disclaimers"), the agency may act hvorably on quests by manufacturers to include language 
in the lmers to owners of vehicles in "low-risk" stares (or portions of states) that indicates that 

3ener 2 .  mcumstances: (1) when the consequences of the defect occur as the result of a short- 
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the defect is unlikely to cause a safety problem ifthe vehicle is not arposed to the meteorological 
condition at issue. However, the letter must make it clear that the owner will be able to obtain a 
free remedy for the defect if he or she wishes. 

We note that owners of vehicles that are unlikely to experience the specified meteoroloejcal 
condition would usuaUy not be motivated to have the recall work completed. Therefore, OD1 
would not normally request e manufachxer to conduct a follow-up notifiation camp- soiely 
on the basis of a low nationwide recall completion rate, and it would not include such recalls in its 
computation of average recall completion rates. 

(2) Lone-Term Emosure to EWLonmental Conditions: Proposals to conduct regional recalls 
in cases where the consequences of the defect occur only after d g  exposure to 
environmental factors raise differem issues, since intennittent trips or fireakish Weathq conditions 
wiU not create a safety problem In such cases, if the mauufkctum i5 able to demonstrste that the 
relevant env i romnd  factor (or factors) i s  significantly more likely to exist in the area proposed 
for inclusion than in the rest of the United States, W S A  d approve a regiond recall. The 
marmfacture’s j u d c a t i o n  for such a proposal should be based on objectjve factors, and not 
m& on dEerences in complaint rates among the states. 

When such a regional r e d  is approved by the agency, the marmfachrrer vdl be required to send 
a notification letter to the owners of subjest vehides currenth neiStered m the designated stat= 
.(or porcions of srates) and, in some cases, to the owners of vehicles on& 
dcJignated states. The manuficturer will only have to provide the free r d  remedy to those 
vehicles. However, since it is possible that other vehicles may be expused to the condition in 
question (e.g., because they ere located in ‘border states” near the states covered by the recall or 
because they are regularly driven in those states), manuficWers must a s w e  that vehicles from 
outside the designated area that experience a problem due to the defect are taken care of 
appropriately. We note that one man&mrer has implemented such a program in c o d o n  
with some of its previous regional recalls (see, e.g., recall 9N-150, in which all Ford Motor 
Company dtalers were noti5ed that i f a  vehicle not covered by the recall exhibited t!e problem in 
question, the dealer should contacf the Regional Oace to obtain approval to provide the recall 
repair to the consumer at no charge). In addition, since vehicles that are registered outside of the 
desi-gated states at the time oithe original not i6don campaigu may subsequently be sold to 
d e n t s  within those states, iii most cases, OD1 will require manufacturers t o  conduct at least 
one follow-up notification, uiualiy after fwo or three years, to ensure that owners who move into 
the area question after the on@ n o t 5 d o n  campaign are aware of the recall and of the need 
to have the recall work completed. 

During the past ten years, OD1 has concurred in proposals by s e v d  manufacturers to conduct 
regional recalls to address safety problems caused by corrosion due to long-term q o s u r r  to road 
salt Such salt is used predomiuantiy in states located in the Northern However, mwmt 
mam&cturers have designated digerent states for inclusion in such recalls, without a n e w  to 
jusnfy the particular states selected. We have reviewed several factors, includmg the use of road 
salt in the various states and the past practices of vehicle manukturers, and has determined that, 
at a minimum, vehicles originally sold in or currently registered in the following States must be 
included in any regional recall related to corrosion caused by road salt: Maine, New Hampshire, 
Vermont, Massachusetts, Rho& Island, Connecticut, New York, New Jersey, Pennsylvma, 
Delaware, Maryland, the District of Columbia, West V i a ,  Ohio, Indiana, Mrchigq xllinois, 
Wisconsin, Mhnemta, Iowa, and Missouri. 

If you have any technical questions concerning these issues, please contact Mr. White at (202) 

lv sold in the 

366-5226. 
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Attachment C - NHTSA CHIEF COUNSEL BERNDT PER SE DEFECT POLICY 
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Enforcement Li ticjatior>, 

I 

The Traffic Safety Act gives the NHTSA authority to 
require manufacturers of motor vehicles and replacement 
equipment to notify purchasers of defects related to 

. . .. motor veh'icle safety and noncompliances with Federal . motor vehicle safety standards and to remedy the defect 
. or noncompliance at manufacturer expense. The recall 

remedy was added to the Act in 1974. Prior to that time 
the manufacturer was only required to notify purchasers 
of the defect or noncompliance. The 1974 amendments 
increased from $400,000 to $800,000 the maximum civil 
penalty for failure to issue notifications, and the 
NHTSA's investigative authority was increased by giving , 

the agency subpoena power, its right to hold investiga- 
tive hearinqs and conduct exaninations of witnesses under 
oath. 

In the defect enforcement cases the agency has been attempt- 
ing to develop a per se theory of defect law, larqely 
because of the linitstions of existing accident information. 
Under this theory, the demonsrrated failure of a critical 
safety component (wheels, brakes, steerin5, lighcs, etc.) 
wouid establish the existence of the safety defect whether 
supporting accident data exists or not. (This is anahgous 
to the per se theory used by the government in anti-trust 
cases where-vidence of certain economic practices is so 
pernicious that it is considered a per se violation of 
anti-trust law). The need for the estabTishment of a 
per se defect theory has emerged from the experience of 
our htigation and our increasing knowledge of industry 
record-keeping practim and available data files. 

- .. : 

I1 

The industry argues that to prove the existence of a 
safety defect, the agency must in every case show that: 

(1) some threshhold number of accidents, injuries 

( 2 )  some threshhold number of accidents, injuries 

The agency has based its case on accident informtion where 
the information was available and apprbpriate. In the 
.Kelsey-Hayes Wheel .case, f o r  example, the agency relied 

or deaths have occurred: and 

or deaths will occur in the future. 
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? r i r a r i l y  on number of f a i l u r e s .  The manufaccarer ,  
General  !-lotors, a g r e e d  t h a t  t h e  exploding  wheels c r e a t e d  
an unzeasonable r i s k  to s a i e t y  b u t  r e fused  t o  a d n i t  t he  
:dneels were d e f e c c i v e .  To prove che ex i scence  of  a 
" 2 e f e c r  i n  p e r f o m a n c e "  ande r  t h e  s t a t u t e ,  t h e  aqency 
zurried t o  a c c i d e n t  i n f o r m a t i o n .  I n  p r e - t r i a l  d i scove ry  
:he agency o b t a i n e d  from G e n e r a l  Yotors  2 3 6 1  u n v e r i f i e d  
r e p o r t s  of wheel f a i l u r e s .  Taking a sam?le of t h o s e  
recor;s, t h e  aqency t S e n  o b t a i n e d  165 owner a f f i d a v i t s .  
i r o n  t h e  a f f i d a v i t s  a s t a t i s t i c i a n  p r e d i c t e d  t h a t  700  of 
tne owners who had re?orted wheel f a i l u r e  would, i f  asked, 
provide  a f f i d a v i t s  r e c o u n t i n g  some 1500 w h e e l  f a i l u r e s .  
The agency t h e n  f i l e d  a motion f o r  summary j u d p e n t  on 
t h e  b a s i s  of  t h c z a  a f f i d a v i t s ,  a rgu ing  t h a t  t h e  l a r g e  
n m b e r  of f a i l u r e s  p roved ,  as a matter of law, t h e  
ex i scence  of a " d e f e c t  i n  performance. " The District  
Cour t  agreed  w i t h  t h e  agency and gran:ed t h e  motion f o r  
s & ~ a a r y  judgnent: The Cour; of X?peals s c b s t a n t i a l l y  
agreed  b u t  tnouqht  t h e  manufac turer  had t h e  r i g h t  t o  
aicenp: t o  ? rove ,  2s an a f f i z a a t i v e  d e f e n s e ,  t h g t - t h e  
v e h i c l e  owners t h e z s e l v e s  had caused t h e  l a r q e  number of 
-S=ilures  throuqh g z o s s  and un fo reseeab le  abuse .  The 
C s u r t  of Appeals t h e r e f o r e  remanded t h e  czse to ?rovide.  
General  Xotors  the opporzvJnity t o  t r y  i t s  a f f i r z . z t i v e  
d e f e c s e .  A t  t h a t  pain;  Gene ra l  Motors d e c i E e i  to s e t t l e  
t h e  case ar.6 recal l  c h e  wheels .  

Alt5ouqh acc idenc  i n f o r n a t i o n  may, on occas ion ,  be u s e f u l ,  
i h e  i n d u s t r y ' s  i n s i s t s r . 7 e  t h a t  t h e  aqency always prove 
s a f e t y - d e f e c t  cases by a c c i e e n t  i n fo rma t ion  a l o n e  is 
e x c e s s i v e l y  r i g i d .  From b o t h  a p r a c t i c a l  and statutory 
s:andpoint, r e l i a n c e  upon numbers alone- would c o n f i n e  
t h e , a g e n c y ' s  e f f e c t i v e n e s s  and d i s t o r t  f u l f i l l m e n t  of 
i t s  s t a t u t o r y  mis s ion .  

The p r a c t i c a l  problems beg in  i n  t h e  f i r s t  ohase: eats 
c o l l e c t i o n .  Acc iden t  i n f o r m a t i o n  i s  o f t e n  e r roneous ,  
incomplete  o r  u n a v a i l a b l e .  Althouqh a c c i d e n t  i n v e s t i g a -  
t i o n  systems are o f t e n  mentioned as re l iable  d a t a  sou rces ,  
t h e y - c o n t a i n  i n h e r e n t  l i m i t a t i o n s  when used to  d e f i n e  and 
s u b s t a n t i a t e  t h e  realm o f  a l l  p o s s i b l e  s a z e t y  d e f e c t s .  
The system u s u a l l y  - i n v o l v e s  a very  l imi ted  geoqraph ica l  
area. Its i n i t i a l  i nBu t  i s  r e p o r t s  prepared  by p o l i c e  
who are not  t r a i n e d  t o  i d e n t i f y  s a f e c y  d e f e c t s .  A group 
o f  i n v e s t i g a t o r s  E z r t h e r  l i m i t s  t h e  scope  of t h e  survey  
by s e l e c t i n q  Erom t h e  p o l i c e  reports a very  smal l  popula- 
t i o n  of v e h i c l e  a c c i d e n t s  f o r  i n v e s t i g a t i o n .  The i n v e s t i -  
g a t i o n  team then  i n s p e c t s  t h e  v e h i c l e ,  r e c s r d s  t h e  road 
and d r i v e r  c o n d i t i o n s ,  and e x p l o r e s  p o s s i b l e  c a u s a l  f a c t o r s  

- 
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Sometimes i t  cannot finsl1.r e e t e r m i n e  t h e  czuse of the  
a c c i e e n t .  I n  seve re  a c c i d e n t s ,  t h e  ques t ion  of wnether a 
?arc 3 r o k e  be fo re  of because  o f  the a c c i d e n t  i s  a r ecuz r ing  
ana o f t e n  unanswered one. 

Thus, t h e  a c c i d e n t  i n v e s t i g a t i o n  system, though u s e f u l  ?or  
Loczcing some p o s s i b l e  d e f e c t s ,  i s  i n s u f f i c i s n t  t o  p i c k  up 
2nd -,rov.s'the e x i s t e n c e  of a l l  o r  a m a j o r i t y  o r ,  perhaps ,  
even a s u b s t a n t i a l  p r o p o r t i o n  o f  e x i s t i n g  s a f e t y  6 e f e c t s .  

A second major s o u r c e - o f  a c c i d e n t  in format ion  i s  owner 
r e p o r t s .  Like t h e  a c c i d e n t  i n v e s t i g a t i o n  systems, these 
r e 7 o r t s  are u s e f u l  i n c i c a t o r s  o f  some possible s a f e t y  d e f e c t s  
b u t  n o t  d e f i n i t i v e  w i t h  r s s p c t  t o  a l l  p o s s i b l e  safety 
<elects.  The f i r s t  problen i s  tbt n o t  all seop le  who 
s a z z e r  acc iBsn t s  r e ? o r t  then! t o  the agency. The second 
9roblern i s  accuracy. Owners ana their  aecnan ic s  may not 
be & l e  t o  c o r r e c t l y  il2nt:fy t h e  c a u s e  of i h e  a c c i d e n t .  
Zhen t h e  aqancy itself at:err.sts t o  i n v e s r i g a t e  t h e  cause, i c  
f r eTdenc ly  f i n d s  t h e  owner h a s  r e p a i r e d  or nod i f i ed  t h e  
v e h i c l e  and disposed  of t h e  evic?ence. 

- -  

TCCS, t h e  c o l l e c t i o n  of  a c c i e e n t  Z a t a  i s  z flawed and unever. 
9zocss s  . +inere + v i i l b b l e ,  a c c i d e n t  informaZion may h e l p  
i e e n c i z y  c e r t a i n  safsty d e f e c t s .  A t  p r e s e n t ,  however, it 
c a n n c t  l o c a t e  a l l  F o s s i b l e  s a f e t y  defects. EnforceTent czses 
wnich a r e  confined i n  the+- b a s i s  and proof t o  a v a i l a b l e  
a c c i l e n t  i r i fo rna t ion  may t n u s  e x c l u d e  a major p o r t i o n  of 
t h e  s a f e t y  d e f e c t s  i n  existence.  

The pract ical  problems w i t h  t h i s  approach cont inue  i n  t h e  
second phase: proof b e f o r e  the c o u r t .  Accident i i f o m a t i o n  
c o l l e c t e d  i n  an i n v e s t 9 a t i o n  u s u a l l y  does n o t  s a t i s f y  the 
ev idence  r u l e s  of t h e  c o u r t .  O w n e r  reports,  for example. 
callnot b e  submitted i n t o  e v i d e n c e  t o  prove t h e  t r u t h  of t h e  
matter reported. I n s t e a d ,  t o  s u p p o r t  c e r t a i n  motions,  the 
agency g a t h e r s  a f f i d a v i t s  from the owners. This  process 
i s  c o s t l y  and tbe -consuming ,  b u t  t r i f l i n g  compared t o  the 
agency ' s  cost a t  t r i a l ,  where it must p r e s e n t  witnesses  t o  
t e s t i f y .  The judge i n  t h e  Ford  Seat Back case r e c e n t l y  
suggested t h a t  at t r i a l ,  t o  p rove  t ha t  t h e  d e f e c t  caused 
t h e  accidents' and t h a t  t h e  a c c i d e n t s  and i n j u r i e s  o c c u r r e d ,  
t h e  Government must S r i n c  b e f o r e  t h e  c o u r t  a l l  t h e  owners 
r q o r t i n g  a c c i d e n t s ,  t h e i r  mechanics  and d o c t o r s ,  and o t h e r  
r e l e v a n t  witnesses. Xequ i r ing  t h e  agency to  prove hundre& 
Of t o r t  cases i n  t h e  c o n t s x t  o f  e a c h  sa fe ty -de fec t  case would 
+nreasonably t a x  t h e  t i m e  and  funiis of t h e  c o u r t  and b o t h  
p a r t i e s .  

- 

--- 



. 4  

L i k e  owner i e p o r t s ,  a c c i d t n t  i n v e s t i a a t i c n  s t a t h t i c s ,  tgo,  
?ose s v i d e n c i a r y  p rob lems  in c g u r c .  aecause  chey s c m  from 
2 o l i c e  reports which  are f r e q u e n t l y  cons idered  hearsay ,  
c o u r t s  rniqht re lect  them. O t h e r  c o u r t s  n i q h t  accep t  t h e  
j t a c i s t i c s  i c t o  ev idence  b u t  l iz i t  t h e i r  x e i g h t  because o f  
doubts  about  t h e i r  r e l i a b i l i t y  and accuz-.cy. Thus, p rovina  
a c a s e  based. on numbers of  a c c i d e n t s  and i n j u r i e s  known t~ 
have occurred  i s  a d i f f i c u l t ,  c o s t l y  and the-consuiuinq 
e x e r c i s e .  

The i ndus t zy  a rgues  f u r t h e r  t h z t  t h e  agency, t o  prove t h e  
zx i scence  of 3 s a f e t y  defec- .  must show n o t  on ly  tha t  some 
threshhold  n u h e r  of  accidezts,  i n j u r i e s  o r  dea ths  have 
o c c . ~ z z e a ,  b u t  a l s o  t h a t  some t h r e s h h o l d  nu?&er of a c c i d e n t s ,  

- i nduscry ca l l s  t h i s  ? r e d i c t i o n  of f u c u r e  events " r i s k  
s n a l y s i s " .  it bases  r i s k  ar..alysis on (.l) t h e  l i n i t ed  and 
i n a c c c r a t e  a c c i d e n t  i n fo r ina t ion  a v a i l a b l e  and ( 2 )  - c e r t a i n  
Iinproi-en assun2;tions.  T h e . r e l i a b i l h : y  of r i s k  a n a l y s i s  is 
thus  i n h e r e n t l y  q u e s t i o n a h l a .  I n  a d d i t i c n ,  r i s k  a n a l y s i s  
c c n s i s t e n t l y  nnderest izzazes  t k e  f u t u r e  r i s k  beczuse,  i n  each  
c z s e ,  t h e  nlrmjer of  .acci&n=s t h a t  x c x r e c  i s  Drobzbly 
q r e a c e r  than  t h e  repor t s  of a c c i d e n t s ,  on which t h e  a n a l y s i s  
Z Z l i 2 S .  

? roving  every case a c c o r d i n q  t o  :he indusczlr '  s scheze would, 
r-hen, (1) l i m i t  t h e  p o s s i b l e  s a f e t y  def=cts to t h o s e  which 
a p p e a r  frcm a c c i d e n t  data b?c ( 2 )  izpose severe c o s t .  t ine  
and evidentiary burdens  on any L i t i g a t i o n  e?erging from t h e  
acc ident -based  d e c i s i o n .  

I n  a d d i t i o n  t o  t h e  p r a c t i c a l  d i f f i c u l t i e s ,  s o l e  r e l i a n c e  c n  
numbers o f  accidents p r e s e n t s  s t a t u t o r y  problems. T h e  -4ct's 
-Jur';ose is p r e v e n t i v e .  T h e  aqency would be v i o l a t i n g  t h a t  
goal i f  i n  every  case it waited far ev idence  of a s i g n i f i c a n t  
number of a c c i d e n t s .  i n j u r i e s  o r  Zeaths t o  accumulate. i n  
a d d i t i o n ,  t h e  A c t  s p e c i f i e s  s a v e r a l  ways of f ind inq  s a f e t y  
d e f e c t s :  t e s t i n q ,  i n s p e c t i o n ,  i n v e s t i g a t i o n ,  r e s e a r c h ,  
examinat ion of communicakions, o r  " o t h e m i s s "  . The Act t h u s  
directs  t h e  Secretary t o  u s e  any means a v a i l a b l e ,  n o t  jus t  
accident in fo rma t ion ,  t o  d i s c o v e r  s a f e t y  defects. The 
i n d u s t r y ' s  recommended approach  WouE s i q n i z i c a n t l y  undermine 
the  s t a t u t o r y  pur7ose and e z f e c t i v e n e s s .  

For t h e s e  r easons .  the aqency,  w h i l e  u s inq  acc iden t  data 
where it i s  available and r e l e v a n t ,  is n o w  s e e k i n g  to  prove 
t h e  e x i s t e n c e  o f  s a f e t y  d e f e c t s  i n  s h p L e r ,  c l e a r e r  and less 
=scl:f ways. The  aqenc:r, i n  t h e  c u r r e n t l y  cevelopinq case 
law, is o f f e r i n g  to  t h e  c o u r t s  a per se thegry .  I n  each  of 
t h e  cases now pending, t h e  c r i t i c a l  q c s t i o n  i s  n o t  whether  a 

in'u-4 , - - - s  P o r  d e a t h s  are  l i k e l y  t o  o c c x  i n  t h e  f x t c r e .  The 
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-- 

d e f e c t  e x i s t s  b u t  whether  t h e  d e f e c t  relates t o  motor 
v e n i c l e  s a f s t y .  

The  D e r  se the9r.r z p p l i e d  t o  t h i s  q u e s t i o n  would e s t a b l i s h  
. = ~ r c i i n  ? road  and sin?le p r i n c i p l e s :  I f  a d e f e c t  causes  
f a i l u r e  of a c r i t i c a l  v e h i c l e  component o r  of a major veh ic l e  
c o n t r o l  system. it is s a f e t y  re la t sd .  I f  a d e f e c t  causes  
v e h i c l e  f i r e ,  it i s  s h ' e t y  related. If a defect suddenly 
zoves t h e  d r i v e r  away from s t e e r i n g ,  a c c e l e r a t o r  and brake 
c o n t r o l s ,  it i s  safe?! related.  The ager.cy h a s  t e s t e d  t h e  
v k h i i i t y  aF-d scope  ~f t h i s  t h e o r y  i n  f o u r  czses. (The 
sqency a t  one  t i m e  was t e s t i n g  t h e  t h e o r y  i n  f i v e  cases but  
t h e  fifth case, Znaine Hounts,  which invo lved  loss of speed 
C^ - - u n t r o l ,  w z s  se t t le3  o e t o r e  t r i a l  w i t h  a reca l l  and a c i v i l  
p e n a l t y . )  Each case, and i t s  alleqed hazarct, i s  l i s t e d  b e l s w .  
.: zors d e t a i l e d  d e s c r i p t i o n  o f  t h e  czses d i scusse t i  i n  t h i s  
zemorzndu.. aTpears  i n  t h e  a t t z c h e i  apcendix .  

L _  

I. Defec t  c a u s e s  fzil i lre of s a j o r  v e h i c l e  c o n t r o l  
sys =En 

a. Pi tTan  .;lx - loss of s t s e r i n q  syst=x~ 

'1. Defec t  cacses f a i l u r e  of c r i t i c a l  v e n i c l e  com?onent 

a. Xindshielc! !.ripers - wiper s  f a l l  o f f  i n  r a i n  ana 
snow 

3 .  Defect causes f i r e  

a. Q u a d r a j e t - C a r S u r e t o r  - c a r b u r e t o r  plug leaks 
fue l ,  c a u s i n g  f i r e  i n  e n g i n e  ccmpartnent .  

4 .  Defect causes sudden removal of d r i v e r  from v e h i c l e  
c o n t r o l  inscruments  

- a. S e a t  Back - seat c o l l a p s e s  s ideways and rearward,  
throwinq d r i v e r  o f f  b a l a n c e  ana away from steer- 
i n g  w k e e l ,  b r a k e s  and a c c e l e r a t o r  peda l  



U n i t e d  S t z c e s  v .  G e n e r a l  : to tors  (PlLnan A-T.~) 

??.is c z s e  was appealed f r o n  an ac?verse d i s t z i c t  m u r t  r u l i n c  
.;ni=;l LnvoLved t h e  q u e s t i o n  9 2  whether  a l o w  s?eed (less Chan 
LO x p n )  failclre o f  a c r i t i c a l  s a f e t y  system ( s t z e r i n g )  creates 
.an c n z s ~ s o n a n l e  risks of a c c i d e n t  occurence .  Xhile h i q h  s-,eed 
:311urzs =re a d ~ i t t i d l y  i a n g e r o n s .  t h e  manuiac:urer contended 
success:*Jlly ' i n  tSs d i s t r i c t  c o u r t  t h a t  the Governrnenc nad 
n o t  xsc i :s-burden =o show t h a t  sucn  f a i l u r e s  d i d  indeed occur  
a't h i a h  speeds .  
Gaverznent d i 3  show t h a t - a  lar5e number of f a iLures  had 
occxzzsd.  The court  found t h a t  t h e  large number of r e p l a c e -  
aenc  ? a r t  sales,  some 2 6 , 0 0 0 ,  :or a v e h i c l e  popLlation of 
scze 2 3 4 , 0 0 0  1959 and 1 9 6 0  Carl i l lacs ,  w a s  a s t r o n g  i n d i c a t i o n  
of 2 1ar;e number of f a i l u r e s .  
however, %as t h a t  t h e  Government f a i l g d  i n  its burden O f  prcof 
50 e s = a b l i s h  t h a t  these f a i l u r e s  inposed  an  unreasonable  r i s k  
of = c = i l s n t ,  eeach  or i n j u r i e s .  

. .  

Durinq t h e  c o u r s e  of t he  t r i a l ,  however, t h e  

What t h e  t r i a l  c o u r t  h e l d ,  

- 
Si-. a a 3 e z i  t h e  Government can tended  t h a t  l o w  s > e s d - f a i l u r e s  
23 3rsssnt suc?. nazarZs.  r l l y i n g ,  i n  p a r t ,  an a c c i 6 e n t  
s=+:i ic ics  which Fzdicetei t h a t  a s i g n i f i c a n t  p ropor t ion  of 
a l l  accieents,  i n j u r i e s ,  and Eeaths do   occur^ a t  low speeds. 
T3.e Covernnent a l s o  sough t  t o  nave  t h e  l o w e r  c o u r t ' i  a p p a r e 2 t  
z e l i i n c e  on a c p z n c i t a t i * l e  "zisic a n z l y s i s "  ove r ru l ed  on t5e 
;rounds that any s u c n  a n a l y s i s  i s  u n r e l i a b l e  and i s ,  i n  
a c d i t i o n ,  i r r e l s v a n t .  

3n Zune 2 9 ,  I 9 7 7  t h e  Courc 05 Appeals f o r  the District  of 
C o l m b i a  r d e d  i n  t h e  Government 's  f a v o r  znd indorsed t h e  
a g e n c y ' s  p e r  se theory:  

"The ev idence  is u n c o n t r a d i c t e d  t h a t  Ger.eral Notors 
sold six t i m e s  as many p i t n a n  arm replacements  f o r  
t h e  1959-60 Cadillac models a s  for  adjacent y e a r s ;  
t h a t  s t e e r i n g  p i t - an  arn f a i l u r e s  have occurred 
w h i l e  t h e s e  models irere b e i n g  d r i v e n :  and tha t  when 
the s t e e r i n g  p i t a a n  am f a i l s ,  t h e  d r i v e r  loses 
c o n t r o l  of t h e  car. W e  h o l d  t h a t ,  under t h e  s t a t u t e  
t h e s e  uncon t rad ic t ed  f a c t s  demonstrate an  'unreason- 
a b l e  r i s k  of a c c i d e n t s '  stemming from t h e  d e f e c t . "  

The  Supreme Court  denied rev iew.  



'u'nited S t a t e s  -"- General  Xo t s r s  fC=r3xre t c r s )  

The ,ZovPr?.nen= sued  CX zon tend inc  t h a c  about  3 7 5 , 0 0 0  
1365-1966 C h e v r o l e t s  and Buizks con ta ined  a safety r e l a t e d  
&fo-ct a r i s i n q  from f a u l t y  c a r b u r e t o r  plugs.  As a r e s u l t  
0 5  :he d e f e c c .  i1rl-S occ'ar i n  t h e  eng ine  ccopar tments  of  
zhese vehicLes.  Thess  f i z e s  can and have s j r e a d  zo t h e  
9assenqe-r comFarLTent as w e l l .  

- .  

. Genera l  ? to tors  adrr. i t ted t h a t  t h e r e  had been a t  less t  665 
re?or:ed i n c i e e n r s  o? eng ine  comparexent z z x e s  i n  v e h i c l e s  
ecui?ged w i t h  t h e  3 o c h e s t e r  Q u a d z a j e t  Ca rbure to r .  The 
Sovernzent  assexted t h z t  GX r e c e i v e d  r e g o r t s  of 9 4 7  t o  
1 3 0 6  c i r b u r e t o r  f a i l u r e s  and a t  leas t  9 5 8  f i r e s  i n  t h e  
-;eb.FcLes i n  q u e s t i o n .  The Government a l s o  claimed t h a t  
there  were h i u h  sales of  reGlacement p a r t s  and t h a t  a 
i i n c l e  mznufsc tn re r  of tkese p luqs  s u p p i i e d  the d i s t r i b u -  

.zon=h durinq a s i x  month pe r iod .  - 

- .  

i lr --up. s y s z e ~  w i t h  an  a v e r a g e  o f  1 9 5 0  r e p l a c e n e n t  pl-5s per  

The Governnezz ',.-on i n  the S i s t r i c t  Court  on a motion for 
sar--.xy jucqF.e?-c 2 ~ 6  was awazce.' a S400,OOO c i v i l  p e n a l t y .  
T..  .,-.: zpTealec ar.C a p p i i e d  for a stay of t h e  recall  order: 
The s t z y  w a s  den ied .  Zz.1 t h e n  recalled the v e h i c l e s .  

3n %?peal ,  Ganersi ' co tors  conten6ed t h a c  t h e  Courz iqnored  
General  :.!otor's r i s k  *fialysi i  which zttzriptee t o  q u a n t i f y  
ana minimize t h e  F u t u r e  occxr rence  of f a i l u r e s  and r e s u l t a n t  
a c c i d e n t s  and i n j u r i e s . .  The Government, of cour se ,  arqued 
? r i z a z i l y  t h a t  the estinate of f u t u r e  f a i l u r e s ,  a c c i d e n t s ,  
i n j u r i e s  and d e a t h s  is i r r e l e v a n t  under  "be per se theory .  

The, Court  of Appeals  for t!!e District of Columbia a g a i n  
acceprsd t h e  Government 's  p e r  se t h e o r y  of e e f e c t  law: 

"In our view, where a d e f e c t  -- a tern used i n  t h e  
sense of an 'error o f  mis t ake '  -- has  been es tabLished  
i n  a motor v e h i c l e ,  ana  where t h i s  defect r e s u l t s  i n  
hazards  a5 p o t e n c i a l l y  dangerous as a su6.den eng ine  

. f i r e ,  and where t h e r e  is no d i s p u t e  t h a t  a t  least some 
such haza rds .  i n  t h i s  case f i r e s ,  can d e f i n i t e l y  b e  
expec ted  t o  o c c u r  i n  t h e  f u t u r e ,  then  t h e  d e f e c t  must 
be viewed as o n e  ' r e la tea  to  co tor  v e h i c l e  s a f e t y , '  
a n d  t h e  A c t ' s  basic pur sose  o f  p r o t e c r i n g  t h e  p u b l i c  
r e q u i r s  <hac n o t i f i c a r i o n  b e  provi6ed.  

- 



L ' n i t s d  S t a t e s  v.  For2 1BracL.ec.s) 

"La *;overnr;renc sued Z ~ r c i  contef ia ing  thac o v e r  one-nalf 
z i l i i o n  1968  and 1969  Mustangs and Cougars c o n t a i n  a 
5el5c: r e l a t z d  t o  notor v e h i c l e  s a f e t y  i n  the f r o n t  bucket  
i s a t s .  The seats f a i l  sudden ly  when t h e  inboarc! s e a t  back 
:lir.qe p i n - ? i v o t  a m  b r a c k e t  s n a g s ,  a l lowing  t h e  s e a t  back 
23 f s L L  'rearwards i n  a c l o c k w i s e  d i r e c t i o n .  ?ailure can 

. t h r s . .~  t h e  d r i v e r  backward and s ideways,  c a u s i n g  impairnent  
of . r i s i b i l i t y ,  Loss of s t e e r i n g ,  b rake  and accelerator 
c s n t r o i ,  and i n j u r y  (et-en when a n  a c c i d e n t  does n o t  o c m r ) .  
During t h e  c o u r s e  of t h e  Dis t r ic t  Court l i t i g a t i o n ,  Ford 
acT.izt=d t h a t  between 135,000 and 170,000 seat b r a c k e t  
f s i l l ; r e s  had occur red .  

T S e  Dis t r ic t  Cour t  $ r a n t e d  t h e  G o v e r m e n t ' s  motion for 
swk~.zry j c c p e n t .  Ford a p p e a l e d  ana a p p l i e d  for a s t a y  
0 5  ?:le 3 i s t r i c t  Cour t  o r t i e r .  Unable t o  o b t a i n  4 satislac5o:y 
s t a y ,  ?o r5  x l n z i l y  recalled t h e  v e h i c l e s .  

The Court'of Apperls  zsjects6 Fort's a p e a l .  

_ .  
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.. z=:z t h e  Government contended  t h a t  sudGen 2nd cnforewrrneC . 
i i i L * x e  0 5  t h e  windshie ld  w i p e r s  i n s t a l l e d  on some L89,OOO 
i97L-1973 C a p r i s  can r e s u l t  i n  immeiiate irnpairaent of 
.-*, :-L.er ._ * r i s i b i l i t y  c iur i iq  a d v e r s e  weather  c o n d i t i o n s  the reby  
ir.crszsir.g ,the. r i s k  of a c c i d e n t  occur rence .  As evidenced 
0:) r c p l a c e i e n t  ?art sales.  t h e r e  is  a 40% f a i l u r a  r z t e .  

5everz.l i x p o r z z n t  p r i n c i p l e s  w e r e  i n  i s s u e  i n  t h i s  l i t i g a t i o n .  
We -. f i r s t  is t h a t  i n  crder t o  2 e a o n s t r a t e  t h e  s a f e t y  e f f e c t  
cf 2 paz=i.cular c-ponent failure, it is n o t  necessary  t o  pro- 
c.uL= s v i t a n c e  solely l i rz i tad ta failcres which hace occur red  
on t h e  v e h i c l e s  whicn are t h e  s u b j e c t  of l i t i g a t i o n .  Thus,  
etriZe?.ce of a w i p e r  f a i l u r e  on a PlymoutS would be admissable  
20 show t h e  l i lcely e f f t c r r  o f  w i p e r  f a i l u z e  on a Capri .  The 
second is t h a t  a l thouqn  the NHTSX may focus  on  i t s  de  novo 
x l s r a e z e n t  l i t i c a t i o n  it xay e s t a b l i s h  o t h e r  zcdes o r  = a l l u r e  
i z v o i v i n g  t h e  sane coapoaent  i n  o r d e r  t o  e s c i b i i s h  t h a t  a d e f a c z  
s i s t s .  Thus, x h i l e  tSe YZTSA i n v e s t i q a t i o n  locuse;, on wiper  
i z i l c e  r e s u l t i n g  from i s a d e q u a t e  l i n k i c e s  i n  t h e  w i p e r  s y s t e n ,  
-L_ Z . . - i  - n: =he L i t i g a t i o n  t h e  Coveranent  nay a l d i t i o n a l l y  e s t a b l i s h  
- A 3 -  .__.__ f z i l u r e  resaLtad  from f a u l t y  w i p e r  n o t o r s  as irell. The --. _ _ L A _ _  -- 2s -&,-- &he Sovezznent  zay r e l y  on ccmparat ive warran ty  
I-c re?iacerr.ent p z r t  sales data i n  order t o  p r s v e  t h e  existerxe 
or' 1 d e f e c t .  The  f o u r t h  i s  t h a t  c o u r t s  should n o t  r e l y  on 
~ ~ z n t i f i s d  " r i s k  a n a l y s e s "  of a p a r t i c u l a r  com=onent l a i l u r e  
b u t  should  in s t e sd  z e l y  on  t h e  demonst rzb le  e f f e c t s  o f  such 
z a i l c r o  on d r i v e r  p e r f o m a n c e .  The f i f t h  is t h a t  a component 
:cnich is u n i v e r s a l l y  r ecogn ized  as pr0vidir .q  an added margin 
ot s a f e t y  under s p e c i a l i z e d  d r i v i n g  c o n d i t i o n s ,  i . e . ,  adverse 
weather ,  p r e s e n t s  a zer se unreasonab le  r i s k  t o  t i e  motoring 
? , c j L i c  when it fa i l s  u n d e r  those c o n d i t i o n s .  The s i x t h  i s '  
=%at any defect which d i s a b l e s  a v e h i c l e  c a u s i n g  it t o  park 
a l o n a  t h e  r o a d s i d e  presents an unreasonab le  r i s k  to s a f e t y  
b e c i u s e  of t h e  haza rds  a t t s n d a n t  to such parked v e h i c l e s .  

A f t e r  the t r i a l  t h e  c w r t  ruled i n  f a v o r  of t h e  Government. 
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