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Enforcement Litigatior_

I

The Traffic Safety Act gives the NHTSA authority to
require manufacturers of motor wvehicles and renlacement
ecduipmant to notify purchasers of defects relatsed to
motor vehicle safety and noncompliances with Federal
motor vehicle safety standards and to remedy the dafect
or noncempliance at manufacturer expense. The recall
remedy was added to the Act in 1974. Prior to that time
the manufacturer was only required to notify purchasers
of the defect or noncompliance. The 1974 amendments
increased from $400,000 to $800,000 the maximum civil
penalty for failure to issue notifications, and the
NETSA's 1lnvestigative authority was increased by giving
tne agency subpoena power, its right to hold ﬁﬂreshlga—

tive hearings and conduct examinations of witnesses under
oath.

In the defect enforcement cases the agency has been attempt-
lﬂg to develop a per se thagry of defect law, largely
pecause of the limitations of existing acciden: information.
Under this theory, t"e nemuns_rated failure of a critical
safety component (wheels, brakes, steering, lichts, etc.)
would establish the exlstence of the safety cdeisct whether
supporting accident data exists or not. (This is analagous
to the per se theory used by the government in anti-trust
cases where evidence of certain economic practices is so
pernicious that it is considered a per se violation of
anti-trust law). The need for the establishment of a

per se defect theory has emerged from the experience of

our litigation and our increasing knowledge of industry
record-keeping practices and available data files.

11

The industry argues that to prove the existence of a
safety defect, the agency must in every case show that:

(1) some threshhold number of accidents, injuries
or deaths have occurred:; and

(2) some threshhold number of accidents, injuries
or deaths will occur in the future.

The agency has based its case on accident information where
the information was available and apprdpriate. 1In the

Kelsev-Haves Wheel case, for example, the agency relied

e ——— ST, EEeemsisiiiziom




orimarily on number of Zaillures. The manufaccursr,

General Motors, agreed that the exploding wheels created
an unreasonable risk to safety but refusasd to admitc <he

wneals were derfective. To prove the existencs of a
"Zefact in performance” under the statute, the agency

quned ta accident information. In pre-crial discoverv
he agency obtained from General Motors 2361l unverified

recarts of wheel failures. Taking a sample oI those

recorts, the agency then obtained 160 owner aZiidavits.

]
——

from the affidavits a statistician oredicted thaz 700 ot

th=2 owners who hacé renorted wheel failurese would, if asked,
provide affidavits recounting scme 1300 wheel Zailures,
The agency then Ziled  a motion for summarv judgment on
the basis of theze affidawvits, arguing that the large
aumber of failures vroved, as a matter of law, the
existence of a "defect in performance."” The District
Court agreed with the agencvy and granted the moticn for
SUTRMarY Juﬂﬂment. The Court of Appeals substantially
acrezed but thought the manufacturer had the richt to

acta2mpt to prove, as an aifirmative defenss, thac-the
venicle owners themselves had caused the large number of
failures through c¢ross and unioreseeabla abuse. The
Court of Apreals therefore remanced the case tTo provide
Gereral Motors the ogpor:iunity to try its alilrmative
dafanse. At that tolint General Motors decifecd Lo settle
the case and recall the wheels.

Althouch accident information mav, on occasion, 2Je useiul,
t"e industry's 1insistencte that the agency alwavs prove
saZety~-defect cases by accident information alone 1is
excasslvely rigid. From both a practical and sctatutory
shanduuint, reliance upon numbers alone would ccniine

the agency's effectiveness and distort fulZillment of

its statutory mission.”

The practical problems begin in the first ophase: data
collection. Accident iniormation 1s often erroneous,
incomplete or unavailable. Although accident investiga-
tion systems are ociften mentioned as reliable data sources,
they. contain inherent limitations when used to define and
substantiate the realm of all possible safety defects.

The system usuallv-involves a very limited g=sographical
area. Its initial input is reports prepared by solice
Wwho are not trained to identify safetv deiects. A group
of investicators further limits the scope of the survey
by selecting from the police reports a verv small popula-
tion of wvenicle accidents for investigation. The lnvesti-
dation team then Lnspects the vehicle, records the road
and driver conditions, and explores possible causal factors.
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Sometimes it cannot finzllv determine the cause of the
accicdent. In severs accidents, the gquestion of wnether a
nart oroke before of because of the accident is a recurring
and often unanswered one.

Thus, the accident investigation svstem, though us=2ful for
locacing some possible defects, 1s insufficient to pick up
and srove the existence of all or a majoritv or, perhaps,
even a substantial proportion of existing saiety Zerfects.

A sscond major source -of accident information is owner
recorts. Like the accident investigation svstems, these
reports are useful indicators of some possible saZety defects
2ut not definitive with raspact to all possible salety
defacts. The first vrcblem is that not all zecrle who
sulfer accidents report them to the agency. The second
o2rcblem is accuracy. Owners and their mechanics may not
o2 able to correctly :1dentify the cause of the accident.
Whan the agency itseif atu=w“ts to investigats the cause,
rsguently finds the cwner nas repaired or mecdiiied kthe
vanicle and disposed of the evidence.

- -
1™
i e

Tous, the collection of accident data is a Ilawed and uneven
crocess. Where available, accident informaticn mav help
icentiiy certain satfaty defacts. At present, ncowaver, it
cannct locate all possible safety defects. EInlorcement cassas
wnich are coniined in their basis and proof to avallable
accident information may thus exclude a major portion of

the sarety defects 1n existence.

The practical problems with this approach continue in the
seconc phase: proof before the court. Accident information
collected in an 1nvesq_gahlan usually cdoes not satisiy the
evidence rules of the court. Owner reports, for example,
cannot be submitted into evidence to prove the truth of the
matter reported. Instead, to support certain motions, the
agency gathers affidavits from the owners. This process

1s costly and time-ccnsuming, but trifling compared to the
agency's cost at trial, where it must present witnesses to
testify. The judge in the Ford Seat Back case recently
suggested that at trial, to prove that the defect caused

the accidents and that the accidents and injuries occurred,
the Government must bring before the court all the owners
reporting accidents, their mecnanics and doctors, and cother
relevant witnesses. Requiring the agency to prove hundreds
oL tort cases in the context of each saEety-ae:ect casa would

1;r2§50nably tax the time and funds of the court and botn
carties,
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Like owner Teports, accidant investigation statistics, too,
pose evidentiary problems in court. B3ecause chey stem from
police reports which are frequently considerad nearsay,
courts might reject them. Other courts might accept the
statistics into evidence but limit their Wwelight because of
coubts about their reliability and accuracy. Thus, proviag
& case based on numbers of accidents and injuries known to
nave occurred is a difficult, costly and tize-consuming
exercise. ’

The industry argques further that +he agency, to prove the
axistence of a safety defect, must show not anly that some
threshhold number of accidents, injuries or deaths have
occurred, but also that some thrashhold number of accidents,
lnjuries or deaths are likely to occur in the future. The
indusctry calls this prediction of future events "risk
aralysis". It bases risk aralysis on (l) the limited an
inaccurate accident information available and (2) -certain
Lnproven assumpticns. The reliability of risk analysis is
<hus inherantlv cuestionable. Ia additicn, risk analysis
consiscently uncderestimates the future risk because, in each
cas2, the number of accidencs that occurred is srcobably
Sreater than the reports of accidents, on WhRich =re analysis
raliag,
2roving every case according to the industrv's scheme would,
=hen, (l) limit the possible safety defects to those which
voear frcm accident data and (2) impose savere cgost, time

2
and evidentiary burdens on anv litigation emerginc f£rom the
accident-based decision.

In addition to the practical difficulties, sole raliance en
numbers of accidents presents statutory precblems. The Act's
pursose is preventive.” The agency would be violating that
goal iZ in every case it waited for evidence of a significant
numoer of accidents, injuries or deaths to accumulate. In
addition, the Act specifies several wavs of finding safety
defects: testing, inspection, investigation, research,
examination of communications, or "otherwise' . The Act thus
directs the Secretarv to use any means available, not just
accident information, to discover safety defects. The
industry's recommended approach would significantly undermine
the statutory purpose and effectiveness.

For these reasons, the agency, wnile using accident data
where it is available and relevant, is now seeking to prove
the existence of safaty defacts in simpler, clearer and less
costly ways. The agencwv, in the currently developing case
law, i1s offering to the courts a per se theory. In each of
the cases now pending, the critical question is not whether a




deract =%

ists but whether the defect relates tg motor

veniclz safety.

The ner se theorv apvlied to this question would establish
cercain broad and simple principles: If a delsct causes

Zailure o

£ a critical vehicle component or o a major wvehicls

control system, 1t 1s safety relacted. If a defect causes

vehicle £
moves the
controls,
rianili ity
agency at
the fifzh
control,

penalty.)

-

ire, it 1s safetv related. If a defect suddenly
driver away from steering, accelerator and brake
it is safety related. The agency nas tested the
and scope of this theory in four cases. (The
one time was testing the theory in f£ive cases but
case, ctngine Mounts, which i1nvolved loss of speed

was sattled perfore trial with a recall and a civil

Each case, and its alleged hazard, is listed below.

A morsa detailed description of the cases discussed in this

memoranéum agepears in the attached aprendix.

1

*

Dafect causes fzazilure of major vehicle control
sSVsStTem

Defaect causes Ifzilure of critical wveshicle component

a. 'Windshielé Wipers - wipers fall off in rain and
snow

Defect causes fire

a. Quadrajet—€arburetor - carburetor plug leaks
fuel, causing fire 1n engine ccmpartment.

Defect causes sudden removal of driver from vehicle
control instruments

a. Seat Back - seat collapses sideways and rearward,
throwing driver off balance and away from steer-
ing wheel, brakes and accelerator pedal




fnited Staces V. General Motors (Pitman Arms)

“nis c2se was appealed Irom an adverse district court ruling
whizn iavalwved the question of whether a low speed (less than
10 mon) failure of 2 critical safety system (ste2ering) creates
an um-easonable risks of accident occurence. iWhile aich speed
23ilyras are admittedly dangerous, ~he manuracturer ccntended
successiully "in the district courtc rhat the Government fnad

1ot —marc its-purden o sShow that such failures did indeed occur
at higch speeds. During the courssa of the trial, hcowever, the
' covernment did show that a large numper of failures nad
oceur=ad. The court found thac the large numper oI rsplace-
ment part sales, some 76,000, for a vehicle populatlon oL

scme 234,000 1959 and 1960 cadillacs, was a strong indication
of a2 large number of failures. What the trial court held,
nowavar, was that the Government zailed in its burden of prcorl
~o estaplish that these failures imposed an unresasonable risk
gf acoident, deati Or injuries.

On zcoezl the Government ~ontended that low spead "Zazilures

do srasant such hazards, relving, in part, on accident
s-—a=is=ics wnich indicated that a significant prop r=ion of
all accidents, injuries, and Geaths do occur. at low speeds.
~na Sovernment  also soucht to nave the lower court's apparent
-aliance on a guantitative "w~igk analysis" overruled on the
grounds that any such analvsis is unreliable and is, in
adéision, irrelavant.

An cune 28, 1977 the Court oI Appeals for the District of

Columbiza ruled in the Government's Zavor and indorsed the

agency's gper se theory:
"The evidenca 1s uncontradicted that General MOTOIS
cold six times as meny pitman arm replacements IOT
rhe 1959-60 Cadillac models as for adjacent years;
that steering pitman arm failures have occurred
while these models were belng driven; and that when
the steering pitman arm fails, the driver loses
control of the car. We hold that, under the statute
these uncontradicted facts demonstrate an 'ynreason=
able risk of accidents' stemming from the defect.”

The Supreme Court denied review.
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Jnited States v Ganeral ¥ots—-s (Carnurateorsg)

wovernment sued GM contending that abourt 375,000
-1966 Chevrolets and Buicks contained a safetv related

I'"’+]

- man

3

ect arising from faultv carburetor plugs. As a result
tne cefect, firss occur in *he engine ccmoartments of
se venlcles. These fires can and have szread to the
s@nger comcartment as well, -

b

.rfh I."} \-I.J'..T'

Wy oor O N
ur b

=1

—2naral Motors admitted that there had been at least 665
Tedorted incidents oI engine compartment fires in vehicles
ecuipred with the Rochester Quadrajet Carburezor. The
Government assertad that GM received reports of 947 to
1306 carburetor failures and at least 958 firas in the
72nicles in question. The Government alse claimed that
wera nigh sales of reolacement parts and that a
manuizcturer oif these plugs supplied the distribu-
System with an average of 1950 replacement z2lugs per
uring a six menth period. .

L]
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b

Hoarmwmoer
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O

rk 73 J1 1
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:overnment won in the District Court on a motion for
ry judegment and was awarded a $400,000 civil nenalty.
realed and applied for a stay of the recall order.
da
fe

Ay was cenied. Gl then recallsd the vehiclas.

On appeal, Generai Motcrs contended thats +
CGeneral Motor's risk analvsis which at amp
and minimize the futurs occurrence of L1 s ancd resultant
accidents and injuries.. The Government, of ccurse, argued
Primarily that the estimate of Futursa failures, accidents,
lnjuries and deaths is irrelevant under the per sz theorv.

oot

The Court of Appeals Zor the District of Columbiza again

—

aczentad the Government's per se theory of cdefect law:

"In our view, where a defect -=- a term used 1n the
sense of an 'error of mistake' -- has been established
in a motor vehicle, and where :his defact results in
Razards as potentially dangerous as a sucdcéen engine
.fire, and where there is no dispute that at least some
such hazards, in this case fires, can cefinitely be
expected to occur in the future, then the derect must
be viewed as one 'related to moter vehicle safety,'’
and the Act's basic purpose of protecting the public
requires thatc notification be provided,




United States v. Ford (Brackers)

¥y

l:'.t

fa M

Javernment sued Ford contending that over cone-nalf
on 1968 and 1969 Mustangs and Cougars contain a
relatad to motor venlicle safety in the front bucket
The seats £z2il suddenly when the inboard s=at back
e pin- pivot arm bracket snaps, allowing the seat back
11 ‘rearwards in a clockwise direc+ion. Failure can
the driver bhackward and sidewavs, causing impairment
visibility, loss of steering, brake and accelerator
ntrol, and injury (even when an accident dcoes not occur).
uring the course of the District Court litigation, Ford

dcniztad that between 135,000 and 170,000 seat bracket
Zailures had occurred.
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The ODistrict Court granted the Government's motion for
summary judgment., Ford appealad and aprplied for a stay

QOf the District Court order. Unable to obtain g satisiactorv
stay, Ford finallwv recalled the vehicles. ]

Tas Cour

t of Appeals rejectad Ford's appeal.




Cnited Sktates v. Tord (Wicers)

“arz= zhe JGdovernment contended that sudden and unforswarned
fail;:e o< the windshield wipers installed cn scme 139,000
@71-1273 Capris can result 1n immediate impairment of

i:L,E: v1sibility during adverse weacher conditions therebv
increasing the risk of accident occurrence. As =avidenced

bv replacement part sales, thers is a 40% failure rata.

Saveral imporcant principles were in issue in this litigation.
The Ilrst is that in corder to demonstrate the safety effect

cf a2 particular component failure, it is not necessarvy to pro-
ducs 2vidence solely limitad ts failures which havwe occurred

on the wvenicles whicn are the subject of litigation. Thus,
avidance of a wiper failure on a Plvmouth would be admissable
20 show the likely efZfact of wiper £failuzre cn a Cagri. The
sacond 1s that althougni the NHTSA mav focus on its de novo
2ncforTement litigacion it mav establish other medas of Zailure
ionvolvring the same component in order to establish that a defact
2xists. Thus, while the NHTSA investigaticn focusad on wiper
Z2ilure resulting Zrcom inadeguate linkaces in the wicer svstem,
during zhe litication the Government may additionally establish
what Izilure resultsd from fzulty wiper motors as well. The
T3l s that the CGovernment may ralv on comparative warranty
anc raplacement part sales data in order to prove tha axistance
9T 2 d=lact. The fourth is that courts should act raly on
Fuantilied "risk analvses" of a particular comconent Zailure
Jut should instead rely on the demonstrable effacts of such
failure on driver perrormance. The £ifth is that a component
whlch 1s universally recognized as providinc an added margin

oI safety under specialized driving conditions, i.e., adverse
weachar, presents a per se unreasonable risk to the Totoring
sublic when it fails undee those conditions. The sixth is
ciat any defect which disables a vehicle causing it to park
along the roadside presents an unreasonable risk to safecv
pecause of the hazards attendant to such parked vehicles.

After the trial the court ruled in favor of the GCovernment.
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