UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT O VIRGINIA
(ALEXARDRIA DIVISION)

BUILDING AND CONSTRUCTION TRADLS
DEPARTMENT, AFL-CIO, et &l.,
Plaintiffs,

v. CIVIL NO. 76-155A

V)

WILLIAM T. COLEMAN, JR., et al.,

Defendants.
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The Plaintiffs having filed their complaint demanding

~various forms of injunctive relief as appears more fully by the

‘_;‘Said complaint and prayer for relief therein, and the Plaintiffs

and Defendants John E. Harwood, State Hiéhway and Transpcrtation

"Commissioner and Chairman of the State Highway and Transportation

Commission for the Commonwealth of Vlrglnln, and the members of
" the StatehHLghway and Tranqportatlon Comnlss ion of the Commonwealth
_of Virginia (hereafter "the t* Le Defendants") having aéreed upon

ientry of a Consent Judgment in this action and a dismissal of the

"-3.conpla1nt on the basis of the Stipulation which has been filed

*ww1th the Court, and due deliberation oelng had thereon, and 1t
.further appearlng that no notice of hedrlng upon entry of saida
.'"Flnal Judgment need be given; ncw, on motion of counsel forx the |

”TPIaihtiffs, it is
H ORDERED, ADJUDGED AND DECREED that the complaiﬁt herein

- be dismissed without prejudice as to the State Defendants, and
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AENDORSED.

" ENDORSED:

October /3, 1976 .

that neither this Final Judgment nor the Stipulation filed with

this Court, nor anything contained herein or therein, shall

constitute an admission on the part of the State Defendants that

the subject matter of the suit extends to the terms of the Stipu-

lation,

The entry of this judgment shall not preclude any party

from bringing an action to enforce the terms of the Stipﬁlation
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- in an appropriate court.
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Attac;ment A

T UNITED STAYRS DISTRICT COURT
FOR THE EASTERN DISTRICY QI VIRSINIA
(ALEXARDRIA DIVISION) '

e

. i )
BUILDING AMND CONSTRUCTION TRADES )
DEPARTHENT, AFL-CIO, et al., )
hy — =T |
Plaintiffs, )
' ' ) .
V. ) CIVIT, RO. 76-155A
. } -
WILLIAM T. COLEMAN, JR., et al., )
- ) .
Defendants. ) -
_ )
STIPULATION

This matter is before the Court on agreemeht of the
Plaintiffs and the Federal Defendants to this litigation that
the matters at issue between them may be resolved by entry of

a consent judgment without benefit of a hearing.

WHEREAS the Federal Highwéy Administration desires

" to provide national'leadersﬂip in strengthening procedures to
assure that proper attention is §iven to maintaining construc-
tion zones through which the public can safely fravel, and to
support thg provision of safe working coenditions in conStrug—_-

tion zones; and

WHEREAS the plaihtiffs have demonstrated their in-
terest in insuring that the movement of traffic through con-
struction zones is controlled in a manner that is conducive

to the safety of motorists and workers; and

WHEREAS it is égreed‘by the parties.that for pur-
poses of this agreement the following terms shall bear the
stated definitions: .

FHWA is the Federa; Highway Administration;

United States chartment of Transﬁortation.



Construction zone is the geographical area,

together wiLh adjacent areas within the highway right-of-vay,
in which a Federalwaid‘highway construction project is under-
taken from the time that physical construction commgnces un-
-£il the date of final inspecti;n.

-MUTCD is the Manual on'Uniform Traffic Contrql

"+ Devices, 1971 edition, as revised. 0

It is hereby consented and stipulated by the Plain-
tiffs and the Federal Defendants: ) |

FIRST. Pursuan£ to and in furtherance of the pr6*
visions of the fiver(S)'page.Pkogram'Emphasis Area established
by FHWA Order 1000.1A, Cﬁé. 1, May 14, 1976 (attached hereto
~as Exhibit A and the terms of wiiich afe incorporéted bf refer—-
ence herein}, for tfaffic_safety through construction zones,
the FHWA agrees promuptly to initiate a review of its regula-
tions, diréctives énd.procedurcs related to carrying traffic
~safely through construction zdnes with special attention being
given to experiencgs‘noted on I-495 in Virgiﬁia and, fu;ther—7
mogé, to make whatever cHanées are éppropriate-to establish’
proper traffic control standards for Federal;aid highway con-
- struction pfojects. |
| SECOND. Modifiéatiéns of regulations relating to
standards for traffic safety through éonstruction zones re-
sulting from the foregoing reviews shall be published in pro-
posed or, when expeditious handling warrants, interim form in
the Federal Registef for notice and comment. Nothing.in this
" stipulation shall be deemed to modify the {equirements of the

Federal Advisory Committee Act.



THIRD. The FHWA shall issue an advance notice of
proposed rulemaking in the form.attééhéd: in@iting public com-
ment on the fqllowing proposals for Federal-aid hiéhway con-
struction pLOjeCtS involving construction zones which are open

to traffxc on any Federal- ald aystem-
l.- The inclusion in the plans, specifi- .
cations énd estimates (PS&E) for each pro-
pdsed project of a reasonably sbecific_'
_traffic control plan for moving traffic
through or around the cpnstruction zone in
a manner that is conducive to the safety of

"motor1 sts and workers.

2. The designation, prior to the com-
mencement of work, by £Be.highway ageney
administering the project of a full timé

6; part time project staff pérson. who willj
be-principally or primarily responsible and

b3

will have meaningful authority for assuring

that the'traffic control'plan and othgr saf-

ety aspects of the project are effeétivgly
aéministered. |
Comments and Suggestidns-are to be spécifically in—\
vited on a) the advantages and disadvantages of the proposals,
b) the vaLylng degrees to which the proposalb mlght apply de-
pending upon such factors as pxoyect size and comolexltv and
the type of facility involved, and c) additional or alterna-

" tive methods for improving construction zone safety.

FOURTH. The FHWA shall continue to sponsor training

prbgfams designed to educate field forces in prbper traffic

control techniques.



FIFTH. "The FHWA shall qqntiﬁuerto SPONsor appropri-
ate reséarch on the safety ahd-éffic;c; of timber ‘barricades -
of the general ﬁybe defined in the Complaint and used in the
I-495 Construction %one. }n the event that such research

’ L

demonstrates thqt timber barficades should not be used in any
paféicular manner, configuration or location, the FHWA shall
process standards refleéting the results of that‘research; ‘

| The FHWA reaffirms its commitment to the princ{ples
that: ‘(i) channelization devicesfshould be of such deéigns
55 willlnot inflict any_se?ere damage 6n a vehiéle that in—
angftently étrikéé them; and (2) temporafy Earriers used in
“construction zgﬁés should conform to certain perfgrmance stan-
'dérdé. As pafﬁ of its review of regulations, direétives and
.procedures, described above in7pafagraph FIRST, FHWA agrees
to take appropriate steps to adopt, or recomhend adoption of
a mandatory proscription on channélization devices of ;uch de~
‘signs as will inflict severe daﬁage on a vehicle that inad-
~vertently strikes them. The FiWA shall promptly ideﬁtifyfor
develop, and as soon thereafter as is practicable‘shéll pro-

pose, comprehensive performance standards for temporary bar-

riers in construction zones. The FHUWA shall conduct research

Toa
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intended to develop a temporary barrier capabie of

—

satisfacfory

'
N

performnance at impacts of up to-GO'mph and 25 degrees.

4

Louis Sherman, Esquire
For the Building and
Construction Trades
Department, AFL-CIO
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Cerajd A -Donald on
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Lois W. Paul

Federal Highway Administrator

Federal Highway Administration

- United States Department of
Transportatlon
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¢
Edwin J. Reis, Esqguire
Assistant Chief Counsel
For Right-of-Way and
Environmental Law
Federal Highway Admlnlgtratlon
United States Department of
Transportation :
Washington, D.C., 20590

Counsel for the Federal Parties



Attachment I

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGIXIA
(ALEXANDRIA DIVISION)

|

‘-—"—‘\—l_"!—"-—"-‘h-"-&‘-lh_-h'd\_r

BUILDING AND COWSTRUCTION TRADES
DEPARTMENT, AFL-CIO, et al.,

Plaintiffs,

CIVIL uO.
76-155A

vl

- WILLIAM T. COLEMAW, JR., et al.,

Defendants.

~ ETIPULATION

This matter is before the Court oa agfeehent of the
Plalntlffs and tne Sta;: Defcvdant= to thls 11tlgat‘on thiuc
the matters at issue between them nay be resolved by entry of

a consent judgment without benefit of a hearlng.

WHEREAS, the State u_ferdartu desire colpcov¥de con-
tlnulﬁg leadershlp in strengtihening procedur;s to assure that
propet attenulon is glveq to maintaining constructlon zones 1n7
V1rgln1a through which the publlc can safelj travel, ‘and to

'support the prov1s1on of safe wornlng condltxona in construc~

 t1on zores, and
WHERLAS, the Pldllti yif:] have oemonerated thelr 1n~'

-terest ‘in 1n5ucing tha+ the movement of Lraffxc thrOJgh con-
-struction zones.ls contralled in 2 mdnner that is COBdJClV }
to the safety, of moctorists anu workers; and . |
+ WHEREAS, it is agre>d by the nartles that for the
‘purpéses of this ag:nement the follovirng terms shall bear the'
stated definitions: . - o
1. VDUT s thu virginia uepaf:menﬁ of Highways and

“Transportatiocn.



2, FHWA is the Federal Highway Administration, U.S.

Department of Transportation.

-3, Construction Zone is the ceographical area, to-

gether with adjacent areas within the highway right-of-way,

in which a Federal-aid highway construction, reconstruction,

maintenance or improvement project is undertaken from the

time that work commences until the date of final inspection.

Any geference herein to a highway, project, or construction

zone shall apply only to Federal-aid highways, projects, and

construction zones thereon.

4, HUTCD is the Manual on Uniform Traffic Control

Devices, 1971 edition, as revised,

tiffs and

rected’ o

And under

It is hereby consented and stipulated by the Plain-

State Defendants: - ,

FIRST

FHWA Wotice M 5160.24, dated August 30, 1976, di-
all FH¥A field offices, states in part:

"ce. Preliminary information suggests
that from a safety perspective devices other
than the 'timber barricade' typa can be uti-
lized to control traffic as effectively and
in a more suitable manner in certain situ-
ations.” ' '

the,"Act{on" part of that notice, prpvides:

"b., Serious consideration must be
given to the use of alternative devices in
accordance with Part VI of the MUTCD and
sonnd engineering practice, If a positive
barrier is needed,-devices such as concrete’
(saFety shape) barriers Or retal-beam guard
"rail ate to be used, 1f channelization or
delincation is the primary necd, effective
alternatives include Type (I barricades,
cones, drums and vertical panels.”

Consistent with the above notice, VEDT ayrees, in cooperation

with FHRA, Lo continue its analysis of berrier systems and
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traffic control devices and practices for use in construction
zones. The purpose and object o¢f Lhis analysis 1is, and shall
contihue to e, to define the apwropriate use in construction
zones of portable precast concrete barriers; metél—beam guard
rails; delineattion devices, such as vertical panels, cCOnNEs,
drups, and Type II barriéades as defined in the HMUTCD; ana tim-

ber barricades.

ons and traffic control ae-

(T

In selecting barrier sys
vices andg practices for use in construction zones, VDHT agrees
ﬁhat the following polibies apply:

a. under conditions Qhere controlled
retention of errant vehicles 1is necessary
and proper, the barrier systém should be
of a desiqn which contains and redirects
vehicles while‘minimizing the damage to 2
vehicle which'inadvertently strikes 1it,
and
. under conditions where vehicle re-
tention is not necessary: appropriate delin-
gation ﬁnd:channelization devices, not de-
_signed toc -retain veaicles and designed to
minlmize domage to veliicles which inaaver-
tently str ike them, ahoula be used, and

- -

c., complianca v

-~a

{th Section 6C-1 of
the MUTCD tiat channellzing devices should
not inflict any savels (lawage to a8 veiicle

that inadvertently sbeikes them. ‘



e VDHT further aqgrecs to insura taac all devices ewnloyed
on future projects for the purpose of safely routing traffic
‘through constructien -ones arz in compliance with applicable

regulations. of FiWA.

(TRIRD
For projects in which traffic moves through or around
a constructlon zone, VDHT shall continue to designate an offiw.
hcia; or officiala fron the ;ooroorlate District or de51dency
_:officettq act as a safety.-officer. ©On future projects, such
:offic' 1, who may have othe;'duties‘as well;‘shall have as nis

or her principal responsibility:

~a. the duty to assure that acoroprlate trafflc_
;Vﬁticf“safety'aspECts of the project, including'any traffic control

-

!'olan, are prooerly gdhernd to; and

2 Eﬂfﬁ_' 2 b. the duty to examine as promptly as possinle
‘thé scenes of serious notor yehicle accidents which bear on

safe traffxc nract1ceo ia the construction zone and such other

accldents which would reasonadly indicate to the safety offi-
: ~ .
c1a1 a need to 1nvebt1gat= or correct traffic safety condi-~
thﬁa in tne CODbLluLtLOh zone; and Lo assure thaL_:oad con-
ngdltzons in the local of sach cccidcnts ara in concllance
w1th aopllcable safaty standards anc¢, if not, to effectuate
'%‘comollance.
F VDHT shall insure that an adcquate number of-Safety
“‘ofE1c1a1a.are assigned to- onrlorm uch duties consistent with

the Slze ‘and traffic volunz u,nﬂiLy and speed of each crOJect

”whlch may result in more than one project being.aSSigned to
- one offitial but, in any ovent, each future project will be

“assigned to at least oue oihficial.



The aforesaid efficial shall be vested with the au-
thority to take such steps as are necessary to perform his
or her duties.

FOURTH

VDHT agreeslte develop further, for use on each
future project on which the size of the project, the volume,
density or speed of traffic so warrant, a reasonably specific
traffic control plan’ for moving traffic througﬁ or ateund the
construct1on zone 1n a manner conducive to the safety cf motor-
ists and werkers. Wwhile it is recognized that traffic control
Aplans necessarily must.differ to conform to the circumstances
of each project, basic safety censiderations must be evaluated
for all projects. In developing such, traffic coetrol plans,
VDHT shall incluce appropriate provisions-which regulate the
following: signing; application and removal of pavement mark-
1ngs.,construction scheduling and hours of work; flagging; use

'

of pilot cars; methods and devices for delineation and chan—
Vnelization, placement and design of barriers and barricades;
'fstorage of equipment and materials; removal of construction
debris; geometrics of detours; access for emergency vehicles,
clear roadside recgvery areas; provisions for disaoled-vehicles;
'roadway lighting, mOVLment of coneruction egquipment; length
of project dinder construction at any ORe€ time; speed limits;:
mieimizing construction tines consonant with safety; surveil—
'lance and inspection; transition tapers; and modificatien of.
1tems abdve under conditions of darkness or inclement weather.

The foreqgo ing enumeration'of safety aspects shall
not be considered exhaustiee. Mow considerations to ilmprove

traffic control plans for construcktion zones stiould ba accom-

nodated as reguired.
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VvEDT affirms 1its

O

1icy of insuring chat the treffic
control devices and practices smzloyed on projects are in com—
pliance with regulaticns of Fiva. Consistent therewith VDAT
will-not use or allow tc be g=ed in construction zZones on
future projects, any traffic control devices or practices,
whethér experimental or not, whicﬁ do not meet'the require-

. ments of.the NUTCD or are not apprdved for use thereon by
FHWA. . Ehoerlﬂental traffic control devices or practices not
approved by the fCD are to be usad only if they are sgeci-

fied in PS&E and the PS&E state a scientific basis, or-a rea-

soned basis if adequate scizntific data 1s not available, for
_bellev1ng that the dZevice or practice i; efiectiQe for the
purpose intended andé conguciva to safety. Exoerimental traf-
fic‘control devices or pra ct ces not aporoveJ by thc HuT
may be used if a need for any such aev1ces or PfaCtICEn arises
atter commencenent of a project, only if tnere exists the
same hasis for believing thac the device or sractice 13 ef-
Eéctiv@hfor the purpose incenced ané conducive td.safety,
such pasis to be set forth in writiﬁg to the appropriate
officiéls.

as part of the policy of VDHT to evaluate new pro-
ceaures eixployed in convtruc::cn zone traffic control, where
such experlmental devices and nractices are justlflably eq-
ployed on a prOJect, yoAT =nzll stuay and evaluaté the safety;
and effectiveness of such uevices.ané practices. Whenever

*

such devices or practices &g found tc have & significant im-

pact on traffic or worker gafety 1n construction zOnes, such
findings shall be resolted in wriking to the appropriate

officials.



SIXTH

VDIIT shall continue to sponsor programs for ‘train-
ing and continuing education and shall provide further empha~
sis on traffic safety techniqués in construction zones for
its perscnnel gho are responsible for the design, implementa-
tion and inspection of traffic control practices and proce-
dures. VDIT shall insure that such training properly empha-
sizes tne elements of traffic control plans, as described in
item “FOURTP“ above, and review of the trafflc control measures
outlxned in Part VI of the MUTCD. Such traiding shall further

include on-site inspection of traffic safety conditions on

existing construction projects.

SEVENTH

Through appropriate supervisory foicials from its
Residency, District or Central Offices (other than tﬁe proj-
ect safety officers described in “THIRD" above), VDHT shall
periodically'conduct on-site reviews of construction!zones
selected for the purpose of ascertaining compliance with ap-
plicable't:affic safety procedures and to apprise the appro-
priate officials of the results of such reviews, including
positive actions found on projects which enhance safety con-
d1t10ns as well as general problem areas. Significant safety
‘problems and positive features ghall be reported in erulng

to the esppropriate coffice.

EIGHTU

VDHT agrees that it will expand its current review

of its policies, regulations, standards and procedures related



to carrying traffic Safely througn construcktion zones to in-
clude experiences noted on I-495 in Virginia and the subiects
of this stipulation, and to make .hatever changes are appro-
prlate to establlsh proper traffic control standards for high-
way construction projects in Virginia.

As a matter of existing Departmental policy and in
accordance with the foregoing review, VDHT will insure that

its State ﬂUTCD establlshes requirements at 1east equivalent

. to those contained in the national MUTCD, and -that future

changes in the national MUTCD are 1ncornorated in or exceeded
by the State MUTCD. All changes will receive appropriate state-

wide circulation.

VDHT recognizes that it is chargéd with the respon-
sibility to pronote highway safety throughout the Commonwealth
of Vyrg1n1a. Projects currently under constructlon in Virginie
will be reviewed in light of the terms of this Stxpulatlon with
the objectlve of improving any traffic control practices that
‘are unsafe. However, nothing herein contalned cshall be con-
strued to 1nd1cate the w1l‘1ngness or the obllgatlon OL,QDHT .
lto adopt_any pollcy, procedure Of regulation, OrF adhere to auy
lstandard which'is contrary to ot conflicts with applicable teg—.
ulations of FHWA, it being the intent hereof to enable a coop-
erative effort bétween PHEA and VDHT on the Eorégoing subjects.

Furthegmore, nothing'herein-contained shall be construed to

create any financial liability on the part of VDHT to the



Plaintiffs or others in the event of any action or proceeding
initiated by them in any State or Federal court which disputes

compliance by VDHT with the terms of this Stipulation.
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Louls Sherman, Esguire /5£;n E. Harwood
For the Building and Syate Highway and Trans-

Construction Trades “~—portation Commissioner and

Department, AFL-CIO- . Chairman of the State High-

. ' way and Transportation Com~

' /gy/f . © mission for the Commonwealth
of Virginlia

Lynne D. Smith . | :
N S For the State Defendants

rt Bﬁrman

%{7/)//;/7%(7’ """"

Ke1th X. Howard

;‘Gerald:A. Donaldson
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