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December 14, 2006 
 
Docket Management System 
United States Department of Transportation 
400 7th Street, S.W. PL-401 
Washington, DC 20590 
     
SENT VIA ELECTRONIC SUBMISSION 
 
Re: Docket No. NHTSA-2005-22143 
 
To Whom It May Concern: 
 
The Center for Auto Safety submits the attached report, “Rollover According to Volvo,” 
to Docket No. NHTSA-2005-22143.  By letter dated July 3, 2006, Volvo requested 
confidential treatment for this report, although it admitted that the report had been 
produced unprotected in a lawsuit.  On August 29, 2006, Mr. Otto Matheke, Senior 
Attorney in NHTSA’s Office of Chief Counsel, determined that the report was no longer 
entitled to confidential treatment, and provided Volvo with twenty days to request 
reconsideration of his decision.  Volvo did not respond with a request for reconsideration, 
and the report is no longer subject to confidentiality, as explained by Mr. Matheke in the 
attached FOIA response dated November 6, 2006.  CAS therefore requests that this report 
be placed in the record. 
 
Sincerely, 
 
/S/ 
 
Michael Brooks 
Staff Attorney 
 
Attachments: 

(1) Rollover According to Volvo 
(2) July 3, 2006 Volvo Letter to NHTSA requesting confidential treatment 
(3) August 29, 2006 NHTSA Letter to Volvo denying confidential treatment 
(4) November 6, 2006 FOIA response to CAS from NHTSA 
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VOLVO 
Vdvo Cars of North Americp, LLC, 

July 3, 2006 

Mr. Anthony M. Cooke. Esq. 
Chief Counsel 
National Highway Traffic Safety Adminlstration 
400 Seventh Street, S.W. 
Washington, D.C. 20590 

Dear Mr. Code: 

Subject. May 25,2006 Request Under 49 CFR Part 512 fw Cpnfidential Treatment of 
Information 

In a M a y  25,2006 letter. Vdvo Car corporation (Volva) requested confidential treatment of 
portions of a submission to NHTSA's docket 22143 concerning FMVSS 216 rulemaking by Ms. 
Paula Lawlor and Mr. Todd Tracy that contained confidential business information. A copy of 
that letter is attached. 

In that letter, Volvo stated that Tee]ach of the documents has been provided outside Vdvo as a 
result of satisfying legal oblgations under state or federal rules of uvil procedure and only 
subject to protective or&n." That statement conti- to be coned concerning the production 
of the documents by Volvo. However, Volvo has just recently learned that one of the 
documents, Rollover Acoordina to Volvo, was prevlwsly made available as part of a large 
collection of documents by Ford Motor Company in satisfying its obligations under state and 
federal rules of civil procedure without a protectiw order. 

The potential that these documents may be required to be produced pursuant to murt N ~ S  was 
specifically mentioned in Vohro's May 25.2006 Certificate In Support of Request For 
Confidentiality, and it does not change the confidential nature of Rollover Amrdina to Volvo. 
Volvo feels it is important to share this information with you, bemuse we believe the agency 
should make its confidentiality determination based on all ofthe available information. 

Please direct all notices to William Shapiro, P.E., Voko Cars Nom America. 7 Vdvo Drive, 
Building 2, P.O. Box 913, Roddeigh, NJ, 07647. Mr. Shapiro can be reached at (201) 767- 
4772, or via email at wshapiro@lvolvocars.com. 

Respectfully, 

Manager, Regulations & Compliance 

Attachment 

mailto:wshapiro@lvolvocars.com


Volvo Cars of North America, Inc 

May 25,2006 

Mr. Stephen Wood. Esq. 
Chief Counsel 
National Highway Traffic Safety Administration 
400 Seventh Street, S.W. 
Washington, D.C. 20590 

Dear Mr. Wood: 

Subject: Request Under 49 CFR Part 512 for Confidential Treatment of information 

Volvo Car Corporation (Volvo) recently learned that a submission to the NHTSA's docket 
22143 concerning FMVSS 216 rulemaking on May 8,2006 by Ms. Paula Lawlor and Mr. Todd 
Tracy contained confidential business information that should be treated confidentially by the 
agency. Specifically. pages 13 and 14 of the submission contain excerpts from Volvo's 
confidential business records that have been produced by Volvo in litigatiin subject to protective 
order. The confidential portions of the submission have been cirded in attachment A. 

Volvo respectfully requests confdentiality for those cirded portions of pages 13-14 pursuant to 
49 CFR 5 512.15.5 U.S.C. 5 552(b)(4), and 49 U.S.C. § 30167. We firmly believe that the 
release of this confidential information would compromise Volvo's position and make public 
V o h  proprietary information that could cause substantial competitive harm. 

Volvo documents of the types listed are maintained under a record keeping system intended to 
control dissemination of this material within Vdvo. and to assure that the material is not 
disseminated outside of Volvo, except as described in the attached certification, which is made 
pursuant to 49 CFR Part 512.4@). Each of the documents has been provided outside Volvo as 
a result of satisfying legat obligations under state or-federal rules of civil procedures and only 
subject to protective orders. Volvo and Ford Motor Company on behalf of Yolvo have taken 
immediate steps to remedy protective orders violations when we have identified them. Volvo 
and Ford have taken such steps with regard, to the parties who made this submission. 

I'  

Specifically, the circled portions of the attached document contain the following types of 
confidential information: 

1. Rollover Accordina to Volvo - This document contains Volvo's internal engineering 
standards and marketing strategies reflecting the results of engineering tests and 
marketing analyses conducted by Volvo in the design and development of the XC-90. 

2. FKB P28 -The FKB contains Volvo's design and testing standards for the XC-90. It is 
the fundamental criteria for all performance, testing, and engineering standards for the 
xc-90. I 

Vdvo h v c  T&pIWm hllpJ)mvvvdvacsnca 
Rocklaph. NJ 07847 201.768 73w 
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3. Test Reoort No. 262279 - This is a test report reflect@ the performance of the XC-90, 
Volvo's critena for the test, and Volvo's evaluation of the test. 

4. Rollover Performance P28 - This,document is an engineering presentation containing 
Volvo's test data and analyses d the XC-90 and other Volvo models. 

Information concerning or revealing Vofio's design criteria. marketing strategies and testicg 
programs, including test requests. methodologies, specifications. results and analyses could be 
used by competitors to improve their own products and processes without the need to invest the 
substantial resources invested by Volvo and, therefore, require confidential treatment. 

Considering the foregoing, Vdvo requests that the confidential information be treated within the 
meaning of confidential business information pursuant to 5 USC 552(b)(4) and Section 112(e) of 
the National Traffic and MotorVehicle Safety A d  of 1966 as amended and implemented in 49 
CFR Part 512. Vdvo requests that these documents be given conf7dentlal treatment by the 
agency for a period of ten years. Earlier disclosure of these documents would result in 
substantial competitive harm. 

In the event that the agency concludes that all or part of the submitted information is not to be 
given confidential treatment. Vdvo asks the agency to provide reasonable notice of not less 
than ten wwking days prior to any contemplated disclosure in order that Volvo may pursue such 
legal remedies as it may choose. Please direct all notices to Wllliarn Shapiro, P.E.. Vdvo Cars 
North America, 7 V i ~ h  Drive. Building 2, P.O. Box 913. Rodtleigh. NJ. 07647. Mr. Shapiro can 
be reached at (201) 767-4772. or via email at wshapiro@volvocars.com. 

I 
c 

Attachment 

i 

mailto:wshapiro@volvocars.com
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400 Seventh Street, S.W 
Washington. 0 C. 20590 

U.S. Deportment 
of Transpoltotion 
Natlonal Hlghway 
M c  M e V  
Administration 

CERTIFIED MAIL-RETURN RECEIPT REQUESTED 

Michael Brooks 
Center for Auto Safety 
1825 Connecticut Avenue, NW, Suite 330 
Washington, DC 20009-5708 

RE: Freedom of Information Act (FOIA) Appeal 

Dear Mr. Brooks: 

This responds to your August 2,2006 letter appealing the agency’s June 27,2006 response to 
your May 15,2006 and May 24,2006 Freedom of Information Act (FOIA) requests. 

Initial Reauest 

Your initial requests sought a complete copy of “Deadly by Design,” submitted by Paula 
Lawlor to Docket NHTSA-2005-22143-203 and all documents removed or redacted from 
Dockets NHTSA-2005-22904, NHTSA-2005-22143 and NHTSA-1999-5572, including related 
records, such as confidentiality determinations and records related to the process of removing or 
redacting documents from these dockets. 

The agency responded to your two requests on June 27,2006. The agency withheld portions of 
the Paula Lawlor report under Exemption 4 of the FOIA because they were subject to a grant of 
confidentiality to the Ford Motor Company. The agency enclosed a copy of Ford’s request for 
confidential treatment and the agency’s confidentiality determination and referred you to the 
docket for the non-confidential portions of the report. 

The agency stated that no documents or portions of documents were withheld from Docket 
NHTSA-2005-22904. The agency withheld portions of six submissions to Docket NHTSA- 
2005-22143 under Exemption 4 of the FOIA because they were subject to grants of 
confidentiality to various parties. The agency enclosed the requests for confidentiality and the 
agency’s confidentiality determinations for each of these submissions. The agency also 
enclosed 5 electronic mail messages related to Ford’s request for confidential treatment for 
portions of the document submitted by Paula Lawlor (Docket NHTSA-2005-22143-203). The 
agency withheld materials submitted by Sean Kane and later removed from Docket NHTSA- 
1999-5572, citing its response to your previous FOIA request for these materials. 

DOT AUTO SAFETY HOTLINE 
888DASH-2-DOT 

888-327-4236 
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ADDed 

You appeal on the basis of two arguments. First, you seek “a review of the Lawlor submission, 
a determination of whether these materials are protected under the agency’s confidential 
business information regulation, and the public release of all materials deemed to fall outside of 
the regulation’s reach.” 

In support of this argument, you contend that the portions withheld from the Lawlor submission 
are not subject to protection under Exemption 4 because they have been made public by Volvo 
‘’through trade seminars, academic presentations, and by other means.” You cite several 
websites, court decisions (or practices by their clerks’ offices), and the Department of 
Transportation’s docket management system as evidence that the redacted portions of the 
Lawlor submission have been made public. More specifically, you indicate that two Volvo 
presentations that “serve as a basis for much of the redacted portions” are available at 
http://www.citizen.org, http://www.autosteel.org, and on the Department’s docket management 
system at http://dmses.dot.gov. You specify that the documents were also available to the 
public fiom the Duval County, Florida District Clerk’s office from March 1,2005 to April 1, 
2005, “during which period the documents were acquired and reported on by national media.” 
You also claim that these materials have been deemed non-confidential in the case of 
Manoauin v. Ford and admitted into evidence pending a decision by the Supreme Court of 
Texas. You assert that the redacted portions have been included in submissions to the 
Department’s docket management system by Paula Lawlor, Sean Kane, and Donald Friedman 
and the Center for Injury Research. Finally, you argue that the agency reached a different result 
about the confidentiality of documents in a similar situation in 1993. 

Second, you argue that the agency did not conduct a proper search for documents removed from 
the three dockets identified in your FOIA request. In support of this argument, you identify a 
July 7,2005 submission from the Center for Injury Research that “included an attachment of 
Volvo documents” and state that the attachment has been removed from Docket NHTSA-1999- 
5572. You claim that NHTSA’s FOIA response did not make mention of this removal or 
provide any “confidentiality related” correspondence addressing this removal. 

Aeencv Decision 

Review and Disposition of the Lawlor Submission 

I am releasing portions of the Lawlor submission because they are no longer subject to 
confidentiality. In a July 3,2006 letter, Volvo informed my office that a document entitled 
“Rollover According to Volvo,” portions of which were included in the Lawlor report, was 
produced without a protective order by the Ford Motor Company, but continued to assert that 
the confidential nature of the information remained unchanged. On August 29,2006, I 
modified the original confidentiality determination and provided Volvo twenty working days to 
respond. As that period has elapsed without response, I have enclosed a copy of the materials 
containing the information subject to release. (At your request, the agency faxed to your office 
copies of the August 29,2006 letter on September 29,2006 and the July 3,2006 letter, with an 
attached May 25,2006 letter, on October 13,2006.) 

http://www.citizen.org
http://www.autosteel.org
http://dmses.dot.gov
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I am continuing to withhold other portions of the Paula Lawlor submission because the material 
remains subject to a proper grant of confidentiality by the agency. I have reviewed the 
circumstances surrounding the confidentiality determination and your arguments about the 
release of this material. I conclude that the record does not establish that there has been an 
authorized public release. Courts have held that an unofficial or unauthorized disclosure of 
information does not constitute a waiver of a FOIA exemption. See. e.g., Afshar v. DeDarttnent 
of State, 702 F.2d 1125, 1133 @.C. Cir. 1983) (information requested must be made public 
through an official and documented disclosure); Simmons v. United States DeD’t of Justice, 796 
F.2d 709,712 (4th Cir. 1986) (unauthorized disclosure does not constitute waiver); Safeway 
Stores, Inc. v. FTC, 428 F. Supp. 346,347-48 (D.D.C. 1977) (fmding no waiver where 
congressional committee leaked report to press). 

The information and arguments you provided in your appeal do not establish that this 
information has been ma& public in an authorized manner. The two Volvo presentations you 
identify as evidence that “much if not all” of the information redacted from the Lawlor 
submission has been released to the public do not, in fact, contain the specific information 
included in the Lawlor submission. Davis vs. United States, 968 F.2d 1276, 1280 (D.C. Cir. 
1992) (finding no waiver where plaintiff failed to show that “exact portions” of records sought 
are in public domain). Moreover, except as noted above with respect to the portions I am 
releasing to you, we are unaware of any court that has permitted the release of this information. 
The agency investigated the release of information by the Duval County, Florida District 
Clerk’s office in the course of responding to your August 1,2005 FOIA request for documents 
submitted to Docket NHTSA-1999-5572 by Sean Kane and/or Safety Research & Strategies, 
Inc. The agency discovered that this information was subject to a protective order in the Florida 
case of Duncan v. Ford Motor ComDanL but was mistakenly released by the clerk’s office for a 
period of time. The information is still subject to this protective order. You also note that the 
material has been deemed non-confidential in the Texas case of Marroauin v. Ford. However, 
this issue is currently on appeal before the Texas Supreme Court and the information has not 
been released publicly. Finally, in all instances where this information was included in 
submissions to the Department’s docket management system, the agency removed the material 
as soon as it became aware of its existence, after verifymg that it was information subject to 
confidentiality. Because this information has not been made public in an authorized manner, I 
have determined that the redacted portions are still subject to confidential treatment by the 
agency and I am continuing to withhold this material. 

I have reviewed the agency’s decision to deny confidential treatment for certain General 
Motors’s (GM) documents in 1993. I am not bound by the facts and circumstances of that 
decision. As described above, I am continuing to withhold the redacted portions of the Lawlor 
submission because the information was not released in an authorized manner and is properly 
subject to confidential treatment by the agency. I conclude that it would not be appropriate for 
the agency to serve as a conduit for further release under these circumstances. 



Adequacy of Search for Documents Removedfrom the Docket 

In a July, 2006 telephone conversation, after your receipt of the initial FOIA response, 
Mr. Clarence Ditlow inquired about the July 7,2005 Center for Injury Research submission 
now referenced in your appeal as missing ftom the docket. In a follow-up telephone 
conversation, the agency informed Mr. Ditlow that it had no knowledge of the removal of any 
attachment and that the attachment did, in fact, appear in the TIF version, but not the PDF 
version, in Docket NHTSA-2005-5572. (The agency was unable to determine the reason for 
this discrepancy.) As a result of investigating this query, the agency informed Mr. Ditlow that 
it was then removing the attachment entirely from the Docket submission because the materials 
were subject to a grant of confidentiality. Upon review of these facts, I have determined that 
there is no basis to conclude that agency’s search was inadequate. 

I am the person responsible for this decision. It is administratively final and has been concurred 
in by the Office of General Counsel, Department of Transportation. If you wish to seek review 
of my decision, you may do so in the US. District Court for the District of Columbia or in the 
district where you reside, have your principal place of business, or where the records are 
located. 5 U.S.C. 5 552(a)(4)(B). 

Sincerely, 

Anthony M. Cooke 
Chief Counsel 

Enclosures 



Roof Strength Saves Lives 
In October 2007, the NHTSA wrote that "agency research analysls demonstrates that IimlUng the reduction of 

headroom between the occupant's head and the roof reduces injuries In rolhwers. More specfially, this 
research shows a moderate COm3latiOn betwean post crash headroom and the severity of injuw to the head, 
neck or face resulting From roof Contact." The NHTSA in August 2005 conduded that its research on roof strength 
established a link between roof crush and injury. 

Volvo's Design Goal - No Contact Between Head And Roof 
To demonstrate that 

roof sbength matters and FOUR PATERNS OF ROOF DEFORMATION 

of head impacts in rollover 
accidents. Vdvo achieved its design objective by establishing a Performance requirement of IX) contact behveen the - 
head and roof. 

Volvo's Internal Documents Prove 
The Relationship Between Roof Crush And Injury 

Volvo's internal documents disprove the diving theoy as the cause of injury and prove the relatronshtp behveen 
roof crush and injury 

- - "there should be no local defonnahns of the structure, the structure has to show integrify . . ." 
*Field performance does not show a dear connection between static roof strength and injury risk. However, 

deformation and injury risk does. Bigger deformation gives higher injury rish." . "6y logical reasoning the deformation in real life accidents should decrease if the energy absorption signifi- 
cantly increased and hence the injury risk should be reduced. 7 

* "there should be no contact between the occupant and the structure during the roilover sequence to minimize 
impact and crush injuries. This is a prerequiwfe forgood. real life safe@. Limited deformation is a pre- 
requisite for the protection systems to do their job. " - -dynamic deformation in rol/OVers should be lower than the space between the head and the roof" 
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