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Ford Motor Company's rsmgonaes to OD1 safaty defect 
invemtigatione l?S85;05 and PE87-028 and OD1 petition 

.* 
Re: 
I 
.''s enalpis Pef-aO 

L C P  --- 
h r k n m .  MI 48126 

mar Sir.: 

w know, the Nntional Highway Traffic Safety Administration 
U) h a m  been evaluating the adaguacy of  Ford Motor Company's 
&) response8 to infonnntion raquaatm (IR) from the agancy'a 

O€fiae of Defects Inwmtigation (001) during OD1 eafcty defat 
invastigationa P885-06 an& PE87-028 an& OD1 petition analyeia 
p#B-24. This letter rs8pondm to allegations from Jcffray L. 
oapio, ~ s q . ,  comael for plaintiffs in private litigation 
involving allegation. that failure of the thick film ignition { ~ r )  module in variour, Ford vehicles l ed  to otalling and/or 

tien .yrrtem failure 
hree OD1 inquiries ware inadequate, and to Ford'a claims 

rhnt i t a  ramponmeo were appropriate. 

OD3 opened three ueparata impirire into stalling in Ford Motor 
-y vehicle. batwen I981 and 1987. Each of these inquiries 
vu obaed at the prdiminazy inverrtigative etage, without being 

I 



1 .  .- 
2 

naiavatsdll to a rare in-depth "en ineering analyrl#.n' 

was not identical, and OD1 asked differant question6 in each. 

Investigation Pi3 85-05 lopenad November 29, 1984)  closed 
oohbsr 9 ,  1986) covered model year 1984 Tempo and Topaz vehicles 
of uneprcified engine elze. 
nrfrl1ing.m ODI'e IR letter raked eight ( 8 )  qus8tionB. Of 
theoe, Quaation a asked Ford to [fJurnieh the number and capias 
of a31 owner reports or complaints received by Ford, or of which 
Fora is otherwise. aware., pertaining to the rubjact prQblOm on the 

r 8nd copiea of all other teporte, complaints, etudies, 
e w e y e ,  or inveatigationr from ell eource6fI either received or 
authorlaad by Ford, or of which Pord ie otherwiee awarr, 
rtaining to the 6ubject problm on the eubject vehicles" and 

E t h e r  specified that "the uources are to inolude, but net be 
iimitrd to, all Ford porsonnel, 8ugplier6, and field service 
re renentativen.~~ Quertion 7 rrksd f o r  copice of all oervice 

carmmuriaations issued by Ford which pertain t o  the eubjact 
preblrm on the subject vehicleu; and Queotion 8 seked Ford to 
nfurniah [itel evaluation ef the alleged preblem as it relates t o  
motor vehicle eafety and state what action Ford intends to take.It 

Petition Analynis' P85-14 (petition dated May 1 4 ,  1985; petition 
-fed blov.mber 26, 1985)  cwered i 9 8 4  and 1985 Ford full- and 
mid-niaed cars with fuel-injected 3.8L and 5.OL engines. The 
alleged defect war atrlling. oDrgs 1R Setter auked soven (7) 
UWrtionrr, but theme did not include a question meeking m,studieB, 
mrveya, or inveatigatione.I' 

AB 
explaid in more detail below, t R e mope of the thrae inquirierr 

The malleged defectl1 was 

vahiclen.~~ question 3 requeatecl Ford to provide "the 

bu ! lethe, baler  noticee, engineering caervice latter6 or similar 

' ODS conducts most of its investigation6 i n  etages. A t  all 
tinma Eelwant to thin inquiry, there were three investigative 
mIrawri (1) the Preliminary Evaluation, or "PBj" (2 )  the 
mginurins Analynia, or %Ata and (3) the Vase." Stages 2 and 
3 h8ve now h e n  combined into 8 ningle &age, known 
The h p t h  of the enalyeir generally increases from the PX to the a, urcl ODIIr inquirie8 at: the BA &age are usually more 
mxt6n~ive than thooe durlng a PE, 

an EA. 

001 conduotm petition analyoas (termed or ltDPn) i n  
ramponne to petitions, filed by intereeted pernone purquant to 
48 U.8.C. 30162ta) (21, that requent that NXT5A begin a proceeding 
to lwue an order under 49 tl.d.C, P lOllS(b)  (b, fa  decide 
whether ta require a manufacturer to conduct a recall to corract 
m rafrty-related defect.) 
petitien by the Center for Auto Bafaty (CAB), repeating that 
FlllTBA ninvartigate and order tho recall of 19E4 and 1985 Ford 
full- and mid-sisa oars with €urn1 injected 3.8 or 5.0 liter 
engines due to widsupread mtalllng problem." 

P8S-05 reeulted from the filing of a 
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Iswastigation PE87-028 (opened May 26, 1987; cl red Januaw 21, 
&*a%) covared a11 1983-1986 model year Escort, Tempo, Muotang, 
LTD, Thunderbird, EXP, Cougar, Topaz, Capri, MerkurIa Lynx ahd 

quia vehiclam equipped with 1.6L or 2,3L enginso. 
s(led defect8 included "failure to start engine, poor engine 

The 

r@maace, engine 
) ~~aations. puamtion 2 atatedr 

ODI'B IR lettar aeked Ford three 

Furnieh the number and copica of a11 owner complaints, field 
reports, serviae and technical bulletin8, atudiar, eurveye, 
or inveetigatims from a11 eowcas, either received or 
authorized by Ford, or of which Ford i0 aware, pertaining to 
the alleged defect. This ohould include information 
pertaining to the reports included with this letter. 
Baparate the number and cbgiee of owner complaint6 from 
other aouraes. 

*sentially, It mought the aame infomation a8 wan requemted 
aprrately in queuti- 1 and 3 of tha PEB5-05 IR. 

8 ,  v 
4 W H A ~ e  preoant inqui followed plaintiffs' filing of the 

Claes Certification@ on July 271 1997, in the nDwrrd litigation, 
Mr, Brownlee eanred as NWTSA'a Amaociate Adminiatrator for Safety 
AMW.nCe (1995-3997) and a0 ob1 Director (1987-1991). Although 
ba W ~ P  not OD1 Direator at the time of  Fordla rubmiemions in 

-05  and P85-24, he aooarted in him declaration that, in his 

nEWcZarafion of Michae 7 B. Browalee in Support of Motion for 

Ford had boon nlore  than candidH in thouc reqmnsee and had 
erly failed to aubmit 17 documents in ryponre to ODI'e 

annation rbqueatu in thooe inveatigatione. Mr. Brownlae 
clumrtsd further that ha believed that the information in these 
$7 documentr wa6 Wmtsrial to both linquirirrl because. it 
identified a common causa at etrllin i n  vehiclee equipped with 

and bid he been OD1 Director, m[hrl would not have closed either 
invutigation without appropriate resolution. Dac., 118. 

tha TFI modulo,n and that 'had that f nfomtion been in hmd,n 

a OD1 defined the *subject vehielern in this inveetigation 
ompaea thorn. cwered by Ford'e April 1987 nownet 
cation Program M50N (A, a *servicet1 racall that offered 
ea but did not. atata that it was intended to correct a 

' Mr. Brown1ce8a declaration did not addreoe Fordla 
8dOnS in PE87-028. He axplained that, under UOTfa 
attone governing amployea and formar employee tertimony 
FR Part S), he is prevented from testifyin .bout that 

xaplacemant W I  module to the oommr0 of the covered 
mriaty-related defect.) 

ootigation because he pazticigatad directly Y n it while 
wing am the OD1 Diractor. Dee., 9 3 ,  

i 
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te-r 11, 1997, Pord ioaued a statement denying that i t  
&d O”? w thhald any rakvant infornution and repueating that “l‘SA 
reeolve the controversy, 

c *  
A l i a t  of thO 17 documento and letter codes aaeigned to them 
P ollowo . 

a, 
paragraph 161, Flxhibit €I) . mutoraridurn of April I:, 1981 (Brownlee declaration, 

b. Msmorandum of April 1 9 ,  1382 (paragraph 16b, 
m i b i t  I). 

c. Memorandum of April 30, 1982 (paragraph 16a, 
Exhibit J )  

d. Foxd teohnical service bulletin of November 15, 
1983 (paragraph 163, Exhibit K) . 
e .  Document dated July 18, 1985 (paragraph 16e, 
Exhibit L). 

f. Memorandum dated July 23, 1985 (paragraph l b f .  
Exhibit MI. 

g. Document dated Auguet 14, 1985 (paragraph 16g, 
Exhibit N). 

h. Memor&ndum dated January 21, 1986 (paragraph 16hr 
Exhibit 0 ) .  

i. Memorandum dated March 25, 1986 (pkragraph 161, 
Exhibit P). 

j. Ford tochnical oervica bulletin dated June 5, 1986 
(parrgraph 16j, Exhibit 9) .  

k. Memorandum dated &ne 20, 1986 (paragraph 16k, 
Exhibit R). 

1 .  Document dated June 23,  1986 (paragraph 161, 
Exhibit 6 ) .  

m. Memorandum dated July 28, 1986 (parRgreph 16th 
M i b i t  TI. 

$ All mubaequnnt referenaeo in thin document to UParagraph 
16-, &hibit are to the Brownlee declaration. 
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I < - 
n. Document entitled lrDeviation R8 

a. 
Warranty Reviaw,lr dated November 3, 1986 
(paragraph 160, Pxhibit V) . 
p.  
Warzanty  view,* dated November 4 #  1986 (paragraph 
160, Exhibit W ) .  

q. Waaanty Review,1' dated November 5, 1986 (paragraph 
160, Exhibit X ) .  

August 26, 1986 (par8graph 16n, 

Document entitled "Thick Film Ignition Module 5/50 

Dacullunt entitled *Thick Film Ignition Module 5/50 

Document antitled "Thick Film Ignition Module 5/50 

@-we Mr. Brownlea's allagatione appeared to raiee eerious 
imuer concerning the intsgrity of NUTBA'm defect investigation 
procilia, NXT8A iorued a Bpecial Order to Ford on 
September 13, 1997. In that Special Orderr the agency directed 
Ford to answer the following two questione with reapect to aaah 
of the &ove-rsfer.nced 17 documents: .. 

L, Did Pord Qlavide the document to NHTBA during thcl couree 
of any of the OD1 investigations? If BO, identify the 
invtstigation(s) during which the document wae providsd and 
the date(8) on which it was provided end etate the Bater 
page numbor(r)(if any) at which the documant i s  located in 
the MiTSA public fila for  each investigation or the date of 
any confidentiality request (a) filed by Ford in connection 
with its rubmimian of the document. 

2. 
course Of one or more of the OD1 investigations, state the 
rsaeonts) for the omireion(s) .  

If Ford dld not provide the document to NHTSA during the 

Ford rasponded.to the apecirl Order by talefax on 
October 6 1  1997, with a 12-page wver letter (with attachmente) 
tnsm MY. Lagel and a 73-page reaponse signed by Wr. L.W. Camp, 
Diractor, Automotive Safety Offiae (ABO) , Environmental and 
sa f i ty  Engineeri , Ford Uotor Company. Mr. Logel amended this 

the "hard copy" of Mr. Comp'o notarired affidavit. Rebuttals, 
further ree~onsee, and rupplernantr were mubmitted, as follower 

October a i ,  1997: kttor from Mr. malo 
Undated, unaigncd Reply Memorandum, with attaohmento, 

O&ober: 21, 19971 Another letter from Mr. Fazio, with 

oubmirsion ulight 7 yl by letter of October 7, 1997 transmitting 

ermlored with MI.. FaeiOlB letter of October 21, 1997 
attachment 
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Ootobar 23, 19971 Utter froIf Clarmce DitlOW, Executive 

tlovtnhr 25, 1997: Utter from MY, Lagel 
December 19, 19971 Utter from Mr. Lagel 
December Xi, 1997: Letter from tdr. Logel 
January 4 ,  19961 Utter from Mr. Faaio 
January 5, 1998: totter from Mr. Fazio, with attachmento 
January 30, 1998: Letter from Mr. Bazio 
February 8, 19981 Letter frola Hr. Fazio, with enclosed 

Direator, Center for Auto erfoty, with attachments t 

vidwtape 

with tranrcript excerptu and recall hotices 

of deponitiom excerpted on the videotape 

February 11, 19381 Letter from Mr. Pari0 re the videotape, 

February 13, 1996~ Letter from Mr. Fazio, with transcripts 

April 7, 19981 Deposition tranacript supplied by 
I&. Brawnlee 

April 9, 1998: Letter from a. Logel 
All of  theee materials have been placed in the public fila €or 
P887-028. 

11. xb&nrm of the IR ' a  

A. -a of 1 n I( 

A fadamantal irauc in thie analyoia cancema the meaning of the 
tbrm Ilrtudia, purvey8, or invrmti atlone." In both PE65-05 (at: 

provide "he numbor and copies of all other reportr, complaints, 
rtu$iro, murvey~, or inveetigatioao from all souraee, either 
received or authorized by Ford, or of  which Ford i s  othemiae 
aware, pertaining to tho aubjeot problem on the rubject 

nurwy, or invootigationn' in either t R .  

In  Fard'8 reaponre to the Special Order, the Company construed 
hhe term notudiera very narrowly. Ford contended that the term 
inoluded only thome 8t3dh8  that ar: associated with individual 
wnor complaints and f ie ld  reports, as oppored to more general 

Q w t i o n  3) and PE87-020 (at maat f on 2)  OD1 *.quested that Pard 

OD1 did not meparrrtely define tho terms flrtudy, 

' Mr. Ditlow has appeared aa an m r t  witnees on hhalf of 
the plaintiffu in tho tloward litigation. 

' For oonvanhnae, the rmmainder of thir document will urre 
tho term lirtudies@ to eaaompara the tame natudiae, murveyo, or  
invwtigationo.n While the terne are not preciacly synonyma, in 
thio context the other two terne do not -and the ocope of the 
xR8 * 

' The term "field reportrn inoludee reports from 
mcmnufackurersI field repreeantativer on attempts to reeolve 

(continued.. .)  
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yoeo and etudies. Further,,thm e any arrerted that OD1 

&Q thie way. 
f was aware that Ford hiatorically ""R as intorprated ODIIs PE 

Logel letter of October 7, 1997, at p .  5 1  See 
e l m  Logel letter of December 22, 1997, at p. 3 ,  

Ur. Faaio'r reply did not ex licitly attenpt to define the terms, 
W a w e d  that Ford## defin tion defies Qommon eense and a 
-411~ntary undorrtwidiag of tho $ngli6h language . . . . 
py l ~ o e r r a r y  implication, howaver, hia claim that Ford waa 
t.r;luiud to provide all 17 of the dooumants is premisod on the 
wnotioa that the dooumntr (other than the service bullctina, 
wh$& OD1 nguemtmd rcparately in a11 three IRa) fall within tho 
W i n p  of at least one of those tern. 

'1 n 

elieves that Ford's narrow interpretation oi the term 
e*  lacko merit. First, Fordre limitation of coverod 
am to thome aseooiatod with individual owner complaintu 
ld re 0rts is incorrect1 narrow. In both IR'o the 
ve *a P 111 precadrr (and t x ereby modifier) the nounu 

'atudiei, aurvmyr, [and] inveetQationa." The ward '(aL1" maane 
'the whole of . n (Random Hourt Compact Vnabridged 
Dictbnary, BP(ldi0i Second Edition, 1996) I "the whole number, 
quurgity or amount1 Totality.1g 
Intenutional Dictionary of the Engliah Language Unabridged 
(2967) ) .  
ddjec+Ave, Ford should not have aaaigned mch 4 restricted 

Fordra conrtruction is inaonsirtant with the eentence 
re of ODI's queationr, which request production of a 
of categories of documantr (inclu8ing reports, studies, , invoPtiggrtionr, etc.) in tha disjunctive, and without 

Puggertion of limitation to documento that are related in any 
t o  any other documentr. Thw, the ecope of ODX'o requont for 
a# of nv 
h a d  or aut riiei by Ford or of which Ford Ls otherwiae . . II (oophuirr mupplied) clearly inolud6e more dooumonta 

ne that are associated with wnaumer aamplainta. Thia is 
tho aaee in tho IR for PEB5-05, in which OD1 separated 
80t f o r  aUnpl.int data and i t a  mquest for studies into 

two mepuate queationm. A similar analysis ala0 applies t o  the 
IR for mB7-0281 in whioh OD1 combined the two requeete into B 
mingle question, 

lWebrterre Third New 

In light of 001 '~  use of thio broadly inclusive 
h g  to the phraao. 

. , rtudiea . . . from all aourcee .. . . 

' ( .  I , continuad) 
eurtolaar complaint6 or service problonu, which frequently include 
n vehiale inapection. 

http://aUnpl.int
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er, Fordlo ameartion that the company hirtorically has 
d ita rerponres to request# in OD1 PE IR'I €or flrtudier" 
se ilocurnontu that are asrociated with owner complaint. and 

field rapottr i r  incorrect. OD1 har reviewed 59 of Fordla 
remponsem to PS Isle between November 1984 and Octobcr, 1989. 
53 of thee PE XRlo included the relevant queation concerning 
*studies." OD1 found that 16 of Ford16 rerrponmes iyluded 
8tudier or invemtigatioar of a more ganeral nature. Thur, at 
b.*, the companyls praatiae in thio regard can bo dencribad am 
inamamistent. 

PorQIs attempt (Camp re8ponrer pp. 5-71 t o  buttreer i t e  argument 
by ruggastirig that a broader conrtruotion of the term nstudiee" 

tha context of  PB IRIS would be contrary to nNHT8A's own 
porieles and practiceam also laoks merit. While it i s  trUb that 
t b  1991 varrion of  *OD1 Procadure8* referenced by Ford indicetea 
that a PB i m  derigned to nrcrmn rablemu quickly," and rets 

ucplloifly permits the uma of additional (b, non-standard) IR 
qumationo. The variation6 among the texto of  the thee IR'e 
ur&w review ehow that thio practice occur8 frequently. 

m a r ,  the document i r  neither an agency regulation which 
n4a OD1 nor one upon which regulated partie8 can rely. 

S o r U  rtandord IR quertiona to ac K ieve thnt purpose, the document 

Rather, 
ir merely a.procadural guidance document f o r  OD1 staff 
Meere and investig~tcro. 

ld+. Fazio suggaotn that Ford wae required t o  submit every 
dooment in it. po#remsian that waa relwant to the saaeral 
rubject matter of any of ODI'rr  inquiriee. 
advocatam ie inoorractly broad. 

The approach that he 
Thm rcope of every information 

t i s  defined both by i t a  introductory definitions of the 
t vehicle(#) and the alleged d.fect(s), and by the texts of  
ertions tbmoelvee. Thuo, the meaning of the term 
os," ao ured in there IR queotionr, mumt be viewed in the 

context of the applicable IRls introductory definitionr, ao well 
a* tha dictionary definition of the term. 

dictionary define6 the noun Aetudym as nresearch or a 
iled examiaation and amilysis of a subjtct,l~ or ua written 

aocOUnt of much remearch, examination or anal riau (Random House 
01: w i d  d DiCtiOnWVt EWU, d e f a t  x on6 5 and s), or 
reful ex1 109" nation or analyrrir o f  a phenomenon, development, 
emtion, ueuelly within a limited area of lnveatigationn 
tar's Third New International Diotionary, m, definition 
1)). Thurl OD1 oonotruee rocpert. f o r  '"rtudiao pertaining 

allegad defectt1 in PB IR. such a# thee to include report6 
en reuearch into and examinmtionm and analyaee of actual 

' 
NHTBA note8 that, in the early 1990r, Ford rtarted 

pUttiW a mtatment that it Waa not providing mbre general 
otudien into erne but not all of its IR rarpomee. 
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punbfoatationa of the alleged defeat in vehicles that hsve been 
wld to consumers. Thio m y  bo comparod with info-tion 
r.cprente by NHTSAIe Research and Development or Safety 
Phr$!om8ncs Btandardr officerr, which m y  be intereetad in 
thrrorPtioa1 analyse. or rarearch on concept cara or prototyga 
Vahi8le8. 

8 .  

w.  Pazio also appears to balieva (see'8rownlce declaration at 
f l 6p i  8.0 81.0 chart attached to m,&ted reply memorandum, at 
p. 6 (diecuming documnt a t ) )  that Ford had a duty to euPplamnt 
it8 IR reoponae in PEW-Of to inalude docunmnts that wera 
-red after th6 campan completed its IR reeponsa but before 

I%om 49 CPR 510.10(a)(2), entitled *SupplerPcntation of  nrponoee 
to process," containod in NIITBA'r rqulrtione governing 
'JIafermation Q8thorin Powera,* 49 CFR Port 510. Although 

upplement any rorponec if the information provided wae complete 
md roaunte at the time it war givoa to NHTBA, eubeection (a) ( 2 )  
reQuiroa o08801mble amendwant of a prior reoponoe to procers S f  
u;h. entity *to whom the prows8 i s  addreamdl obtrine knowledge 
that the reaponre either wan incorrect when it war made or that, 
rlthough it w8a correct when -do, it . , . i m  no longer true 
and the aircumrtances are such that a failure to amend tha 
soapnee l e  in eubatanco a knowing concealment.n 
510.10(b) rovidos that the requirement to nupplament eet forth 
in aubmeck 7 an (m) teminatee when the enforuement action to which 
tb proccrr pertained i r  cloaed. 

OD1 o h r e d  the inveotigat 1 on. 

9 CPR slO.lO(a) prov f do8 that, in general, there ie no duty to 

That belief apparently is derlved 

Subeection 

galls becomber 22, 1B97 letter to the agency &rgued (at 
that Ford waa not required to supplement its rooponea to 

85-05 IR, boeauuo tho doaumsnt cited by Mr. Pazio wan not 
e to the Pg65-05 IR mnd did not call into question 
m in the company3s tosponee to that IR. Recently, in 
n teatimany, hlr. C8mp raiterated that position. , m, tranroript of depoeition of Louio Camp, 

has conrtrued raation 610h.) ae applying only to 
t i m  requesto that havo been imrued in the form of 

nory procearr, i..., general or e p a i s l  ordere or subpoenae, 
ugh Part 510 i o  entitled nInfonnation Oathering Powers,ll it8 
J. provirianr ara ooncarned exclunively with compulsory 

. Prw.mt RSS 49 CBR 510.3 sL!w. Moremr, while OD1 could 

9, 1998, p ~ s  176-177. 

require manuf8cturern to supplement rerponrer to IRm, the rRe at 
i s m a  here did not direot Ford to do no. 
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mra are 17 identified dbaumonts at iroue in thio mbtter, 
prrviouely deei-ata an Bxhibitr a-g to the NHTBA SBeoial Order 
rad the Fordpponsa, and as Exhibits H-X to the Brownlee 
dwllmtion. 
two (3) of the 17 documento (docwnte D and 17) to  ODT during 
-7-028. After reviewin tho remaining 16 documente i n  light of 

oonduded that Live ( 6 )  (documants I J ,  M, 0, P and Q) ware within 
kk. .cops of PB87-0a0 and Ford ohould hava produced them during 

mi explained mbre fully below, Ford did provide 

tb mbova-deaorikd dofin B tion of the tam notUdieorn NHTBA ha6 

that invaatiaation. l'ha remaining ten (10) documents were not 
&i<&-& ;cope af any of the IRi. 

In addition, HWTBA h a m  conaluded that Ford ahould have furnished 
dmument D in ita rsnponaer to the IRs in both PB85-05 and 
p8S-021. 

A. 
LRI! 

1. - 
DOCURLBnts D and J are both neervlce bulletins@ that contain 
wplloit rtferencea to the TFI module. 
Wwt 15, 1963, cwars *No atart - -  Intermittent Run -- All ' 

gng%aas with TFI." In addition to addressing other vehicle8, i t  
spegfiicall pertain. to MY 1984 Tempo and Topaz vehicle6 (.i-Le, 
qubjact vmh Y ales of PB65-05), and to MY 1904 LTD, T - B i H ,  Crown 
iotoria, Marquis, Q r d  Marquis, Lincoln, Mark, and Continental (aI subject vehicles of Pes-aQ). However, although 

vided document 0 to =SA in reeponsa to PEW-028, the 
failed to furniEh the document in rmiponae to the IRs for 

Document D, dated 

81c86-05 oz P85-24.  

Ford provided document J to OVI during PBB'I-028. 
w u  prepared on June 6, 1986, after Ford had completed i t a  
re8ponser to PB8B-OS and P85-24. Thua, for reilllone explained 
.bow, !i?iTSA b e  ooncluded &bat Ford was not raquired to provide 
tbia dooumnt in ranpctnoa to the earlier IRe. 

This document 

8 reapma to the 8p.eial Order, Ford pointed out that it 
rhed both of the oarvice bulletinr to OD1 ae part of 

w i r e &  monthly mubmisaiona that the company makes to the 

The document. are reforred t o  hereinafter by the 
idantifioation lattar (now in upper cast) aooigncd to them in 
HFf8A80 Speal.1 Order. Ford uaed NIPPsA'r idantification scheme 
in t t e  Reaponae to the Bwcial Order .nB sup lemental documents, 
and Wr. F a a h  adopted the EL- nomenclature P n hie submiseion of 
J.nuclry 5, 1998. 

I 
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8gsSWayr purauant to 49 CPIt 573.8. 
mmufacturere to fumirh to MITBA .a copy of all notices, 
W1.tinr and othrr communications . . . rent to more than one 
di~b,t*$butor, [or] dealer , , . regarding any dafect in its 
v&iaLse . . I .I8 Howover, NXTW stron ly dieagrees with Ford's 
i d i c i t  mgunmnt that its rubrnirsion o! relevant requeatad 
docusants in a routine mailing axawes its failure to submit ruch 
dommentn in renponra to a npacific quartion in an inveoti atow 

OS IR oxpliaitly raquired the production of rervlce bulletine 
relttad to the alleged defeat. 

@b$d also claimed that documurt D was not ramponrive to the 
arrlier IRr, both becaure document D did not uae the term 
r&rlliag*l (Camp renponme, p. 10) 8nd beoruse the scope of tho 
bocruac)nt: allegedly wae limited to the preotiae by service 
perronnel of wing the TFI module a8 a %andlo* during the course 
qf repair6 (Cam rasponme, . 191 togel cover letter of 

d.feots in PEBS-05 and P85-24 -re defined as "stalling," wharese 
the P%%7-018 ZR deflaed the defect to include nfailure t o  atart 
eminr, poor engine psrformanoe, 
dieagreee with Fordls claim that th a document wan not rosponmive 
to tho two owliar Inquiries, Firmt, dqcument D i s  mpecifically 
8&&u8ed to Hintefmittont run,* a concept which ncceasarily 
includer engine etopping (A, rtalliag) am well acr running. 
Second, puortion 7 of the PE8S-05 IR requarted copies of rervlce 

the subject problem on the subject 
d . )  Becaure the ordinary meanin of 
0,"  l i k e  that of "relating to," % 
ertion io axpanmive. 
, 504 U,S .  374, 383 (1992). Third, 
document D i e  addressed to the mrvice 
The ramainder of the document eprake 

That regulation raquirae 

ZR. Both queetion 7 of the pP85-05 IR and quartion 5 of t i 4 P85- 

mrebor 7, as97, p. 6 ) .  wh s le it io true that the alleged 
ine Ptalling,n NHTBA "f 

prrctice-cited by Ford. 
mom generaLly about the TFI module and describes thie issue as B 
*ou.tomer concern. * 
The mency ha6 concluded that Ford uhauld have oupplied 
document D in reoponre to the IRE In both PEB5-05 and P85-024. 

2. v 

Doaumente L and M, which data from June and July, 1986, 
rarpeotively la, after Bord had complotad its reeponaer to 
PB85-05 and P85-024), ronteln 5 year/50,000 milo &/SO) warranty 
wjectiaan for rn 1984 passe ar cars. Tha projeationo in 

oonaarning "84MY Fmn. Corn) were heed on actual 30 manthr-in- 
.IrrVtce (MIS) warranty data from California, and those in 
document M (entitled *TFI 5/SO Warranty,") were basad on 32 MIS 

L nt L (a handwritten comp T lation of projectlono and data 

I 
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Tha documents uralyze early warranty indicators ifornia data. 
centain forscastm of future warranty per€onaance. 

~ b . y  project warranty xatee as hi h a8 98 R/lOOa' and 99 R/100 
for certain 1.6L engines and 68 R 7 100 for certain 2.3L engines. 
m a t  M also containr a narrative *problem damcription" and a 
1i.t of Ilcorreative actionmll t&en and of mtepr taken to verify 
thr affactivonemr of tbae corractive aotioan, aa well am graphs 
of mrrmfy performanos trbnds and plot0 of projected failure 
tct .8 * 

Xn i t s  rerpoase to the Special Order,, Ford a w e d  that OD1 
t 
I&L 8pecific rbquemts for warrant 

urjlauitly #ought warranty information in gueetion 5 of the 
-85-08 XR, but agree0 that 001 normally doee not expreaaly ask 
for warranty infornution until the E& atage. NOwevcr, the ratage 
at wWah OD1 reqruatm warranty data i r  not relevant t o  the 

n inquiry, mince 0 ~ 1 4 ~ 1  explicit raqucste for warranty data 
@e& seek actual waxrurty data and warrantr codes. The 
warranty inionnation aontrilud in documents L and M is 
infomation of m different kind. 
projeaeiono that are derived from actual blrtorical warranty 
e#pbriance, Thue, theme documbntr COnntitUtb Rmtudierw that 
gsrtaln to thb alleged defect, am defined abovo. 

Ford also stated that it provided related materials that 
dinowed them projectionu in ra#ponso to the PE87-028 f R ,  
refexawing its feport entitled 
(the 'NAPPRC ReportH'*) , dated ;I- 
&though mom o€ the fnformatlon contained i n  documents L and M 
Z+cr @an be found in thio report:, that fact does not e x a s a  
w d ' m  failure to submit documents L and M. Unlbeo B document 
b-t explioitly providba otherwine, OD1 expbcfm manufacturere 
to ouknit a11 documcntr in their poemamion (including drafte) 
that arb cwsrad by a requart, subject t o  validly documented 
olainrr of privflegb. 
awn0 relevant docwntm within the ecope of an inquiry. 

ieally deea not rbqusst warranty information during PE's and 
information when i t  Wants 

each hformation at the PB atage. h 8 A  notes that OD1 

These document6 contain 

Nurufaoturerm may not *piak and chooaen 

IcrrreA ha. concluded that ?ord uhould haw provided documents L 
lad Y in rempoaee to tha PB87-020 IR. 
information containad in the documents are baaed on actual 
uarranty parrfonmnce zeportn cwering MY 1084 paasengar cars in 

The analyeee and 

Ia In thicl context, R/100 morns the failure rata per 100 
whiales . 

The NAPPRC warn Ford'r North American Policy Pr ram 
itsview Comfttee. 
variety of iuouem urd make recommndatione to managemant on 
rppropriats f i a l d  actions. 

It8 purgo.e war to con8ider propoea ?? 8 on a 
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m i c e .  
u a a l m r  of actual performanoe data , they qualify as "etudierm 

Because t&tm document6 rrport  on rel iable  computerised 

ts 0, P I  and Q are three mucaewaive versione, ranging in  
f r o m  23 pagea ( d o c w n t  0 )  t o  39 pages (document P), 
ed between November 3-5, 1986, of a document entitled 

Document P I  
the ~ e o n d  and lonpat voroion, cont.ains a variety of chart i  an. 
arapha and an attao-nt containing the details of a oustomer 
~wmey.  The charts and graphe Were omitted from document 0 but 
prcmntod i n  document QI the attachmurt was omitted from both 

nt. 0 and Q. 
nad in  these documents a l ro  was containad i n  the NAOPRC 

k F i l m  Ignition Module 5/50 Warranty Review.n 

8mo, but not al l ,  of the information 

discussed rbova, whioh B o d  did provide to  OD1 i n  remponse 
97-038. Each of th6se document6 wa6 pre red a f t e r  PEe5-05 olosed and 885-21 war denied. However, t r oy wera i n  

rtenca a t  tho t ine  Ford rempanded t o  the XR in  PE87-ON, 

Xn i t s  reoponm t o  the Special Order, Ford a w e d  that i t  
.mxropriately limited i t r  rempon8e i n  PEE7-028 to  owner 
QoslpIaints and field r e w r t e  and aseociated DtUdieB and aervha  
-icationa." MHT8A dimagree6 with Bord'rr assertion 
ragerding the limited #cope of the PPE7-038 IR, for  the roamonr 
urphined above. 

aoknow1odg.d (Camp reaponse, p. 64)  that the dooumentr" 
in an an*lyaim of warranty data and trends respecting TFI 
as and a euinmary of engineering changer introtluced to  
16 tho- warrurty trend., and that the documenta refor t o  
ible cuntuner arrvicr concerns that could be alrrooiated with 

In UI. WIPPRC mport, Ford deacr ikd  the computer 
program, which it adopted i n  Juns, 1986, as one That allowed for 
tD* eirst time the ccmpilation of a rearonably rel iable  5/60 
, , . olaim base.. Jd. a t  p. I 8 1. 

the W P R C  Report i n  PE87-028 kcsuee  it was a *srervice 
wmmunieationln but although mervicg cotntnunicatione are 
~ ~ ~ ~ n t r  t o  the Report, that description doae not apply t o  the tc%t of tha dooument. Moreover, under Fordfir rRtionalo, 
$WKtUentr 0,  P, and Q would almo b6 *6ervhe comunicatfoni," 
rima they weee rued t o  aupport the deoirion t o  conduct t h e  

Bord r ta ted (Camp respanee ut p .  68) that  i t  submitted 

Emw1ign - 
" Ford's submtantivr raspon6e was addreosed to  Document Q, 

which i a  the lalest of the three related documents. 
inaolcporated i tr  terponme to  document Q by reference in to  i t s  
nrponsar regsrdlng documents 0 and p.  

Ford 
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itsd warrrnty txendo (&&, stalling and no-start 
6iond.H Again, the comp8ny argued that OD1 does not 

raquest warranty information during PEIa, and reqrreeta 
ormation rpecificall when i t  does want i$. & at 6 4 -  
ally, Ford claimed ti&t the NAPPRC Report vcontains 
ially all information from Document Q (and it# 
sorsl that rila relevant to NHTBAIr undertaking in w----- --- m. po87-oa8.~ fd. at 68. 

W I u  con.ibrrg &cumento 0-Q to be rea oneiva to tha PE67-028 
dso-ntm in it. reaponse to that inquiry. 
&oar$&,, in great detail, Fordla reported warranty replirs claim 
v i a n c e  for fJldl TFI mdule8, including failure ratem far 
s'pow-xnm and #&it# Road*, m y  include cost estimatsa for 

austanaro who had reviouely paid for r.pair8 to their vehicles; 

jxI m d  b e  concluded that Ford rhouJd L va providcd all three 
Th4 doeurnante 

inued warranty coital coat estimate8 for reimbursing 
riptiono o P the raaulto of a matomar r w e y .  As 
d above, them document. ere not ordlncuy warrrnty data 
ypa that ODT requerted in pueation 5 of PE85-05. There 
s constitute watudiae~ within lrmTSA'r above-deecribad 
on becauee they are analymee of the rravice record of 

o b #  en the road, and of ate B taken to addre.. idenkified 
l m a .  
alleged defeat;- 

Document P alro conta 1 no a curtomer survey related to 
Ford hare pointed to poxtione of the NAPPRC Report in which it 
discussed the expectad TFI module lifespan in a11 of its Mu 1984- 
85 vehicloa, not jurt those covered by itr "8rrvice campaign," 
and a180 dimcuemad ita testing o f  the TFI modules and ite plans 
to improve the performance of TPI madulea i n  latar vehicloE. 
Cmp reoponao &t pp. 68-73. However, a8 stated abova, althoush 
aome of the information i n  documents 0-0 also can be found in 
9Crrd'o NAPPRC Report, that door not eixcuse Fordl8 failur6 to 
8ubmit thoee docummato in rerponoe to the IR. Moreover, the 
submitted doaument omits much of tke information that in 
crantrined i n  document* 0, F and 0. 

a t N 6 t  that docunutnte 0 4  contain some information about 
d e n  that ero beyond the 8copc of PEE7-028. However, that i e  

I ~ Q  mouse for failing to prwide thore documento in rarponae to 
b. FS87-038 ZR. 

'I For& a w e d ,  a t  PN 2 to it. December 22, 1997 letter, 
hmt when it'aubmitted information lndiaating that i t  had made 

IWiulsiOn and f o r  an aocwnting of all design chan ae affeot st ng 
r e * m i v e  docunmta that Were c8lled for in the80 1x8. 

modification8 to the TFI module to addreeo Ythormrl 
=BEn i8aue6, in carponre to Raquarte Nor. 6 and 7 in the P06- 
IR for tdentificetlon O f  a11 component8 lucearary for en ine 

cOmpanent8, NHp8A did not ro tit any addit ! anal docummntr. gwwr, thie d e e m  not BxCu00 Ford gu o failure to provide 

I 



la the IR B. 8 Me Or- 

r of the document8 in quertion (dOCUment6 L, MI N, 0, PI  
d i d  not axiat until after Ford responded to both PE85-05 

boourp.nt# before they were proparad. Am e?@ained above, NUTS% 
W r - 0  with Mr. Fasio's apparent belief that Ford h8d a duty 
m sugpiemnt its I x  reupone. in p~a5-os to include documante 
(mqh AS documents 0-g) that were prepand after the company 
m a t e d  ita IR reepanao but before OD1 clo8.d the 
invoatigation. 

5-014. Obviourly, Ford could not h a m  submitted these 

2 .  x&,iGhR 

k e a ~ i n e d  abover each of the thee ZXle involved a 
tly-betined group of oubject vehiclee. 
d that the #cope of each XR muat be viewed 8s limited to 
0 that refer to the subject vehicles as defined therein. 
cumenf8 E and F, which refer to MY 1985-86 configuration 

ea, ax0 beyond the scope of PE85-OS, whiah oovercd only m 1984 vohicler. hleQr documents 2 ,  K, and #, whiah rater to 

inveatigationor none covered vehicler produaed after MY 1986. 

#nTSA haa 

1911 vahiclecr, a m  b8j'Ond the #Cope of  all thrae 

thcagh dooornantr AI 3, and C wore in existace befora the 
ca o f  all three 1R4e, thee doaumento are not analyses of 
fonnrnoe of production vehiclee. All three document8 

t o  problematic pre-production teat8 that pard concluded 
valid because thm teated modules did not meet campany 
oetiona or kcaurr the fast method01 , test equipment, 
ct specification6 wore faulty. There "y ora, OR the 

spcroific faator WTUA &or not conaider tbre doaumence to brr 
awwed by any of the information requertr. 

Bwuments B and F are analysos of Ilaurrch reodineirw risik prior 
to tk. introduction of various MY 1985-86 vehiclas. Althougb the 

e report high temperatures during temting, WWTSA doea not 
them to be "studies, aurvaya or inveetigationsn within 

ing of the Ill's becaume they do not report on the 
nee of on-the-road w h i c h .  

Dwusl4nt G i s  a one-page test rummary, stating teuperaturecr at 
th. TFI bmre plate and at P Wall Devioer, corrected to uoo F, 
-ling 19 t e a  vahiclcm of varioue mkm, &elm, and model 
Wrm. It dOqe not mention failures or rtalling. Therefore, 

does not oonrider it to be respanrive to any of the I R ~ B ,  
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Doc-nt Fi is a meeting schadrrle that dces not diecuas the 
suksetance of the scheduled meetings. Therefore, although it doe,s 
list a gchedule of meetings to study TFZ-related issues, 3DI does 
r r u t  consider this document to fall w;thin the definition of 
"studies, surveys o r  invescigations. 'I 

After analyaing Ford's response to the Special Order, ab w a i l  es 
the supplemental materials submitted by Mr. Fazio, CAS, azd Ford, 
WHTSh has concluded that Ford should have submitted docunent 3 In 
PE8S-05 and P85-024 (as well a3 in FE87-0281, and documents L, M, 
Ot P, and Q in PE87-028. These se-ren failures ( s i x  documents; 
m e  O f  which was rempnnivn t.0 t w o  requests and five of which 
were responsive to one request) to submit docdnents could warrant 
the imposition of civil penalties. Because the aaplicable 
8tatUta limits the maximum penalty ta $1,000 for "each f a i l u r e  ur 
refusal . . . to pQrfOrm an act required" (49 U.S.C. §30165(a)!. 
the maximum penalty that  could be imposed €or Ford's failure to 
submit these documents arguably is only $7,000. However, NHTSA 
has decided in i r e  grosecutorial discretion not to pursue an 
rctfon fnr civil penalties against Ford for the8e failures in 

ideration of the small size of the maxinum penalty, the fact 
t the incomplete reegonses were provided quite wome time ago, 

directed Ford to revise its approach to responding to 
, and specificaily to stop construing requesta for '!all 
surveys, or investigations" as applying o n l y  to those 

Manufacturere may not pick and choose among relevant 

acid y r r m t i a l  defenses. 

that are  aosociated with specific owner camplaintc and field 
reports. 
docuamnts that are with in  the scope of an OD1 inquiry. NHTSA 
believes that Ford understands that N H W A  expects Ford to refrain  
ig the future from reading IR specifications in a cramped manner. 

M r .  Fazio is not seeking a recall order ar asking &X-lTSA to reopen 
any of its previous investigations. Rather, he has asked the 
Agency to issue findings with reapect to Ford'a reapefiaes to 
HIIPSAIe request% for information during the three inquiries. 
che other hand, Ford has urged the agency to declare that receipt 
L the Clocumer 
e& to a dift 

On 

in question during the inquiries would not have 

To resolve the question of whether NHTSA decision-makers would 
ve reached different conclusions if they had seen the documents 

Ford did not provide would require the agency to speculaLe: 
t a contrary-to-fact hypothetical. This is particularly 
icult in circumstances such as these, where the 
otigationa have been closed for a long period of time, a 

dy providsd in 49 U.S.C. 5 30120(g), and the responsible 
cials have left the agency. Therefore, the agency will not 

recall is not sought and is beyond the eight-year period for free 

evaluate its earlier ducieions. 
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Nathbg herein expresses ar.y NHTSA view on t he  merits of 
pkalntiffs' clairrs or Ford's defenses in the iitigaricn. 

4 
4 

Gincerely, 

F T& ank Stales, 
Chief Counsel 

cc: Mr. L.W. Camp 
Qirscsor, Ford Automotive S.&rccy O f f i c e  

. 


