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Ra: Pord Motor Company's responses to ODI safety defect
i invastigations PEA5-05 and PB87-028 and ODI petition -
% analysis P8S-34

- Dear Birs:

“As you know, the National Highway Traffic Safety Administration
“{NMT8A} has been evaluating the adequacy of Ford Motor Company's
{Pord) responses to information raquasts (IR) from the agancy's
- Qffice of Dafects Investigation (ODI) during ODI safety defect
investigations PE85-05 and PE87-028 and ODI petition analysis-
PAB=24. This latter responds to allegations from Jeffrey L.
Pazio, Eeg., couneel for plaintiffs in private litigation
. imvolving allegations that failure of the thick £ilwm ignition
- (TF1) module in various Poxrd vehicles led to stalling and/or
- ignition system fallure (Howard &t al. v, Ford Motox Company af
{Cal, Superior Court, No, 76§3785-2)), that Ford's responses
to &) three ODI inquiries were inadequate, and tc Ford's eclaime .
" that its responses were appropriate. ‘-

g - T1.  Ragkgzound
2 . A, onl's Inguizisa
' Onzﬁapcned three separats inquiries into stalling in Ford Motor

- Cowpany vehicles between 1984 and 1587. Bach of these inguiries
Zﬂll»clplqd at the praliminary investigative stage, without being
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wniawﬁted"'to a more in-depth ”engineering analysis."' Am
explained in more datail below, the scope of the three inquiries
was not identical, and ODI asked different questions in each.

Investigation PE 85-08 (openad November 29, 1984; closed
Ootober @, 1986) covared model year 1384 Tempo and Topaz vehicles
of unspecified engine eize. The "alleged defect' was
ngtalling."” ODI's IR letter awked eight (8) questions. Of
these, Questicn 2 asked Ford to *[f]urnish the number and coplas
of all ocwner reports or complaints recelved by Ford, or of which
Ford is otherwise aware, pertaining to the subject problem on the
sub{sct vehicles." Question 3 requested Ford to provide "the

r and copias of all other reports, complaints, studies,
surveys, or investigations from all sources, either recaived or
authorired by Ford, or of which Pord is otherwise aways,
ertaining to the subject problam on the subject vehicles" and

#urther specified that *the sources are to include, but not be

1imited to, all Ford personnel, suppliere, end field servics
representatives.? Question 7 asked for copies of all service
bufletina. dealer notices, angineering mervice letters or simllar

-communications issusd by Ford which partain to the subject

problem on the subject vehicles; and Question 8 asked Ford to
sfurnish [its) evalvation of the slleged problem 88 it relates to
motor vehicle safety and state what action Ford intends to take."

Petition Analysig® P85-24 (petition dated May 24, 1885; petition
denied November 26, 1985) covered 1984 and 1585 Ford full- and
nid-aized cars with fuel-injectad 3.8L and 5.0L engines. The
allesged defect was stalling. ODI's IR letter zsked seven (7)
questions, but these did not include a question geeking "studies,
surveys, or invastigations.®

1. ODI conducts mest of ite investigaticons in stages. At all

times relavant to this inquiry, there were three investigative

stages: (1) the Preliminary Evaluation, or "p2;" (2) the
‘Enginesring Analysis, or "EA;" and (3) the "Case." 8tages 2 and
3 have now been combined into a single stage, known as an BA,
The depth of the analysls generally increasas from the PE to the
BA, and ODI'a inquiries at the BA stage are usually more
exteansive than those during a PE,

? ODI conducts petition analyses (termed "P* or "DPV) in
response to petitions, filed by interested parsons pursuant to
49 U.8.C. 30162(a) (2), that request that NHTSA begin a proceeding
to igsue an order under 45 U.8.C, § 30118(b) (lL.e,, to decide
whethex to require a manufacturer to conduct a recall to corract
a safsty-related defect.] P85-05 resulted from the filing of &
pqtitien by the Center for Auto Safety (CAS), requesting that
NHTSA *investigate and order the recall of 1984 and 1985 Pord
full- and mid-size cars with fuel injected 3.8 or 5.0 liter
angines dua to widespread stalling probleme."




Ipwvestigation PEE7-028 (opened May 26, 1987; closed January 21,
31888} covared all 1983-1986 model year Escort, Tempo, Mustang,

- 17D, Thunderbird, EXP, Cougar, Topaz, Capri, Merkur,ahynx ahd

" ‘Margquis vehicles equipped with 1,6L or 2.3L enginea.’ The

" mllegad defects included "fajlure to start engine, poor engine

< performance, engine stalling." ODI'e IR letter asked Ford thres

4 1{3) questions. Question 2 stated:

Furnish the number and coples of all cwner complaints, field
reports, service and technical bulletins, studies, surveys,

. or investigatiocns from all sources, either receilved or
authorized by Pord, or of which Ford is aware, pertaining to
the alleged defect. This should include information
- pertaining to the reports included with thisg lettar.

- -Beparate the number and copies of owner complaints from
other scurces.

__.?iﬁnqhtislly, it sought the same information as was requested
“ssparately in quewstions 2 and 3 of tha PES5-05 IR.

B. Tha Brownles Declaration

. NHTBA'® present inquiry followed plaintiffs' filing of the
_ "Daclaration of Michael B. Brownlee in Support of Motion for
- Class Certification” on July 37, 1937, in tha Howaxrd litigation,
Mr. Brownlee served as NHTSA's Associate Administrator for Safety
~ Assuzance (1995-1997) and as ODI Director {1987-1991). Although
- ‘h@ was not ODI Director at the time of Ford's submissions in
.. PREB-05 and PB5-24, he asserted in his declaration that, in his
" “aiew, Ford had been "less than candid® in those responses and had
_ {mproperly failaed to submit 17 documents in response to ODI'e
" information requests in thosa investigations.' Mr, Brownlee
-« mgmerted fuyther that ha believed that the information in these
‘47 documents was "material to both {inquiries] because it
identified a common cause of sttlling in vehicles equipped with
the TFI module," and that "had that information been in hand,"
" and had he been ODI Director, *{he] would not have clesed either
investigation without appropriate rasolution.® Dec., Y18.

L . ) ODI defined the "subject vehizles" in this investigation
" fto-encompass those covered by Pord'se April 1887 "Owner
o Netification Program MSO" (f.e., a "service” recall that offered
v e fges raplacement TPI module to the owners of the covered
vehicles but did not state that it was intended to correct a
- pafety-ralated defect.) :

o ' Mr. Brownlee's declaration did not address Ford's
submigsions in PE87-028. He explained that, under DOT's
regulationa governing employsa and former amploves testimony
-{49 CFR Part 9), he is prevented from testifying about that
“rinvestigation because he participated directly in it while
serving as the ODI Dirxector. Dec., § 3. .

~~

rONTIF




on. :;ember 11, 1997, Ford iseusd a statement denying that it
hqdazgthhald an§ rale#ant information and regquasting that NHTSA
resolve the controversy.

- €. ZThe docunenté at lssus
VA list of the 17 documents and letter codes assigned to them

. follows.

&, Memorandum of April 13, 1982 (Brownlee declaration,
paragraph 16a, Exhibit H)®,

- b. Memorandum of April 29, 1982 (paragraph 16b,
Exhibit I). :

c. Memorandum of April 30, 1982 {paragraph 1é¢,
Exhipkit O).

d. Ford technical sarvice bulletin of November 15,
1683 (paragraph 164, Exhibit K).

@e. Document dated July 18, 1985 (paragraph i6e,
Exhibit L).

£. Memorandum dated July 23, 1985 (paragraph 16f,
Exhibit M).

g. Document dated August 14, 1985 (paragraph 18g,
Exhibit N). ' .

h, Memorandum dated January 21, 1986 (paragraph 1éh,
Exhibit Q).

i. Memorandum dated March 25, 1986 (paragraph 164,
Exhibit P}.

j. Ford technical service bulletin dated June 5, 1986
{paragraph 163, Exhibit Q).

k. Memorandum dated June 20, 1986 (paragraph 16k,
Exhibit R).

1. Document dated June 23, 1986 (paragraph 161,
Exhibit §).

m. Meﬁorundum dated July 28, 1986 (paragraph i6m,
Exhibit T).

 ® All subsequent rafersnces in this document to “Paragraph
-16_, Bxhibit _ " ave to the Brownlee declaration.




n. Document entitled "Deviaticn Request,’ datad
August 26, 1986 (paragraph 16n, Exhibit U).

o. Document entitled “Thick Film Ignition Module B/50
Warranty Reviaw," dated Novambsr 3, 1986
(paragraph 160, Bxhibit V).

p. Document entitled Thick Film Ignition Module 5/50
Warranty Review,” dated Novembexr 4, 1986 (paragraph
160, Bxhibit W). .

q. Document entitled *Thick Film Ignition Module 5/50
Warranty Review," dated November 5, 1986 (paragraph
180, Exhibit X).

- D. Iha Spacial Oxdex

- pegause Mr. Brownlee's allegations appeared to ralse gerious
issues concerning the integrity of NHTEA's defect investigation
procass, NHTSA lgsued a Special Order to Ford on

‘September 23, 1997. In that Special Order, the agency directed
ford to answer the following two gquestionse with raspect to each

R of the above-referaenced 17 documents:

1. Did Ford provide the document to NHTBA during tha course
of any of the ODI investigations? If so, identify the
investigation(s) during which the document was providad and
the date{s) on whieh it was provided and state the Bates
page number(s) (if mny) at which the documant is located in
the NHTSA publie f£ile for each investigation or the date of
any confidentlality request(s) filed by Ford in connaction
with its submission of the document.

2. 1f Ford did not provide the document to NHTSA during the
- course of one or more of the ODI investigaticns, state the
reasenis) for the omiasion(s).

Ford rasponded- to the Special Qrder by telefax on
October 6, 1397, with a 12-page cover letter (with attachments)

- from Mr. Logel and a 73-page response signed by Mr. L.W. Camp,
 Director, Automotive Safety Office (ASQ), Environmental and

Bafaty Engineeri Ford Motor Company. Mr. Logel amended this
" submission alight &, by letter of October 7, 1?37 transmitting -
the "hard copy" of Mr, Camp’s notarized affidavit. Rebuttale,

further responses, and supplements were submitted, as follows:

October 21, 19$7: Letter from Mr. Fazlo
Undated, unsigned Reply Memorandum, with attachments,

o fonalalad with Mr, Pazio's letter of October 21, 1597

October 21, 1997: Another lettar i .
' attachment ¢ from Mr. Fazio, with

o~
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'botober 23, 1597t Letter frop Clarence Ditlow, Executive

1D£recter, Centear for Auto Safety,’ with attachments

Novembar 25, 1997: Letter from Mr. Logel

Dacember 19, 1957 Latter from Mr. Logel

Decamber 22, 1997: Lettar from Mr. Logel

January ¢, 1998: Letter from Mr, Fazio

January 5, 1998: Letter from Mr. Fazio, with attachments
January 30, 1998: Letter from Mr. Fazio

February 8, 1998: Letter from Mr. Pazic, with enclosed

- vidsotape

“February 11, 19981 Latter from Mr. Fazlo re the videotape,
with transcript excerpts and recall notices

February 13, 1998: Letter from Mr. Fazio, with transcripta
of deporitions excerpted on the videotape )

"April 7, 1998: Deposition transcript supplied by
Mr. Brownlee

April 9, 199%8: Letter from Mr, Logel

Al)l of these materials have been placed in the public file for

- PEA7-0328,
,1I. The Scope of the IR's

a. " L

A fundamental isaue in this analysis concerns the meaning of the
term "studias, surveys, or ilnvestigations.” 1In both PE45-05 (at
‘Question 3) and PE87-028 (at Question 2) ODI reguested that Ford
provide "the number and coples of all other reports, complaints,

- studies, surveys, or investigationm from all sources, either

received or authorised by Ford, or of which Ford ig otherwimse
aware, pertaining to the subject problem on the subject
vehicles,"! ODI 4id not separately defina the terms "atudy,
survey, or invastigation'’ in either IR.

In Ford's response to the Special Order, the Company construed
the term "studies® very narrowly. FPFord contended that the term

“includsed only thosa studies that are associated with individual

owner complaints and fisld reports,' as opposed to more general

s Mr. Ditlow has appeared as an expert witneas on behalf of

. the plaintiffs in the Howard litigation,

' For convenience, the remainder of this document will use

the term "atudies” to encompass the terms “"studiees, surveys, or
investigations.” While the terms are not pracisely synonyms, in

5213 context the other two terms do not axpand the scope of the
t

: ' The term "field reports® includas reports from
manufacturers' f£isld representatives on attempts to regolvas

(continued...)




. snalyses and studies. Further, the comﬁany asgerted that ODI

. 'sewff was aware that Ford historically has interpreted ODI's PE
“tae in this way. Llogel letter of October 7, 1997, at p. 5; ree
-~ a}so Logel letter of December 22, 19587, at p. 3.

. Mr. Pazio's reply did not explicitly attempt to define the terms,
but argued that Ford's definition deflies "common sensge and &
rudimentary understanding of the Engligh language . . . ."

By nacessary implication, however, his claim that Pord wae
 reguired to provide all 17 of the documenta is premised on the
motien that the documents (other than the service bulletins,

-+ which ODI requested separately in all three IRs) fall within tha
meaning of at least one of those texrms.

. NHTSA beliaves that Ford's narrow interpretation of the term

" wgtudieg® lacke merit. First, Ford's limitation of covared

wgtudies" te those assoclated with individual owner complaints

-.and field reports is incorroctlg narrow. In both IR's the

- _adjective "all" precedss (and thaereby modifies) the nouns
vatudies, surveys, [and] investigations.® The word "all* means

_ Wthe whole of , , .° {(Random House Compact Unabridged

" ‘Dietienary, Speciazl Second Edition, 1996); “the whole number,
quantity or amount; Totality." (Webster's Third New

. Intsrnaticnal Dictionary of the BEnglish Language Unabridged
{1867)). 1In light of ODI's use of this broadly inclusive
ndjective, Ford should not have assigned such @ restricted

.meaning to the phrase.

- Becond, Ford's construction ig inconsistent with the sentsnce
sgxuctura of ODI's questions, which request production of a
wariety of categories of documents (including reports, studies,
suzveys, investigations, ete.) in the disjunctive, and without
any ‘auggestion of limitation to documents that are related in any
‘way _to any other documants. Thus, the scope of ODI's requeat for
copias of “lll_ggha; » « » Btudles . , . from all souxrces . . .
receivad or authorized by Pord or of which Ford is otherwise
AWare . . . " {emphasia supplied) clearly includes more documsnts
;.-than .those that are associated with consumexr complaints, This ia

'Q?i lainly the case in the IR for PEBS5-05, in which ODI separated

.- itm requaest for complaint data and its request for studies inte

. two mseparate questions. A similar analysis also applies to the
¢ IR for PR87-028, in whieh ODI combined the two regueste into a
“ - mingle question,

'(...continued)

. roustomer complaints or service )oS ,
‘a vehicla inspection. problems, which frequently include
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'Fff' ”;f;¢r, Ford's speertion that the company historically has

iitxiﬁitad its responses to requests in OPI PE IR's for "studies®

to those documents that are associated with owner complaints and
" £ield4 reports is incorrect. ODI has reviewed 59 of Ford's

veaponses to PE IR's between November 1984 and October, 15989.

- %3 of these PE IR's included the relevant guastion concerning

. wetudies." ODI found that 16 of Ford's responses included

studies or inveastigations of a more general nature.’ Thus, at

pest, the company's practice in this regard can be described ag

inaansiaeant.

% pordis attempt (Camp response, pp. 5-7) to buttresa its argument
by suggesting that a broader construction of the term "studies!

in the context of PE IR's would be contrary to "NHTSA's own

B policies and practices® also lacks merit. While it is true that
©.-the 31991 vearsion of YODI Procedures* referenced by Ford indicates

‘5;-thnr a PE is dsaigned to "screen grablems quickly," and sets
.~ {forth standard IR guestions to ac
< ewplioditly permits the usa of additional (l.e., non-standarxd) IR

jeve that purpcose, the document
questions. The variations ameng the texts of the three IR's

" under review show that this practice occurs frequently.

‘Moreover, the document is neither an agency regulation which

binds ODI nor one upon which regulated parties can rely. Rather,

it iw merely a procedural guidance document for ODI staff

- . .agj:ngers and i,w&gtigators ’

Mx. Fazio suggests that Ford was required tb submit every

: : dooument in its posseasion that was relevant to the general
- subject matter of any of ODI's inquiries. The gpproach that ha

advocatas is incorractly broad. Tha scops of every information
request 15 defined both by its introductory definitiens of the

. < .aubdect vehicle(s) and the allaged defect(s), and by the texte of
. the guestions thempalves., Thus, the meaning of tha term

"studies,” me used in thess IR questions, must be viewed in the

2 ;'con§&xt of the applicable IR's introductory definitions, as well
S R the dictionaxy definition of the texm.

fhe dictionary defines the noun "gtudy" as "regearch or a

detailed examipation and analysis of a subject," or "a written

- .pooount of such raesearch, examination or analysis* (Random House

Compact Unabridged Dictionary, supra, definitione 5 and 6), or

.4 sy sareful examination or analysis of a phenomencn, development,

" or question, usually within a limited area of invastigation”

{Webster's Third New International Dictionary, gupra, definition

= g{a)} (2]}, Thus, ODI construes requests for *studies pertaining

to the alleged defect” in PR IRs such as these to include reports

- f'?5 research into and examinations and analyses of actual

* NHTSA notes that, in the early 19508, Ford started

“putting a statement that it was not providing more ganeral

atudies into some but not all of its IR ragponges.

.
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- fﬁuhifgutationa of the alleged defeot in vehicles that have been
- seld to consumexs. This may be compared with information
rvequeats by NHTSA's Research and Devalopment or Safsty

- payformance Standards offices, which may be intereated in

'theoretical analyses or research on concept cars or prototype
~ vehiecles.

B. Supplementation of rxesponges

_yf kHr; Fazic alec appsars to believe (see Brownlee declaration at
C e 4§ 18p) ses also chart attached to undatad reply memorandum, at

. p+ 6 {(discussing document N}) that Ford had a duty to supplement
- it IR response in PEAS-05 to inolude documents that were

' prepared after the company completed its IR response but bhefore
ODI closed the investigation. That belief apparently is derived

- from 49 CFR $10.10(a) {2), entitled “Supplementation of responses

to process, " contained in NHTSA'as ragulations governing
~-nInformation Gathering Powers,” 49 CFR Part 510. Although
49 CPFR 510.10(a) provides that, in general, there is no duty to

-~ supplement any response if the information provided was complete

. snd acourate at the time it was given to NHTSA, subsection (a) (2)
“xequires seasonable amendment of a prior response to process if
-~ the entity "to whom the process is addresased" cbtaine knowladge

-~ that the respponse silther was incorrect when it wae made or that,

although it was correct vhen made, it ¢ . , . is no longer true

" and the aircumstances are much that a failure to amend the
reaponse ia in substance a knowing concealment."  Subsaction

“810,10(h) provides that the requirement to supplement set forth
“in subsection (&} terminates when the anforcement action to which

‘. the process pertained is clomed.

Wr: Logel's December 22, 1997 letter to the agency argued (at
».33) that Ford was not requizred to supplement ite response to
the ‘PEBE-05 IR, bescause the dooument cited by Mr. Fazio was not

“1i;-g;up¢nsive to the PE85-05 IR mnd did not call into gqueation

statements in the company's response to that IR, Recently, in
deposition testimeny, Mr, Camp reiterated that position. Howard

- -ﬁ:#ﬁﬁ‘“' gupra, transoript of depcsition of Louis Camp,
* 19; 199!' pp; 1?5'177-

: *:§§§§A has construed mection 510{a} as applying only to

. information requestas that have been issued in the form of

oo obmpulacry process, i.e., general or speciaml orders or subpoenas,

. Adthough Part 510 is entitled "Information Gathering Powers,’ itse
Adtual provisions ars concerned exclusively with compulsory

- process, f8ee 45 CFR 510.3 st meg. Moreover, while ODI could
. require manufacturars to supplement responses to IRs, the IRg at
- -issue here did not direct Ford to do so,.




. ghere are 17 identified doguments at issue in this matter,

'=;2:wiously designatad as Bxhibits a-q to the NHTSA gpecial Order
" and the Ford response, and as Exhibits H-X toc the Brownles

declazation.!® As expleined more fully below, Ford did provide
twe {2} of the 17 documents (documents D and J) to ODI during

- pREe7-028. After reviewing the remaining 15 documents in light of

. the above-described definition of the term "studies," NHTSA has

. econcziuded that five {5) (documents L, M, O, P and Q) were within

e,

the mcope of PE87-028 and Ford should have produced them during

. that investigation. The remaining ten (10) documents were not
- within the scope of any of the IRs.

" in addition, NWTSA has concluded that Ford should have furniashed
- decument D in its reaponses to the IRs in both PE85-05 and

1. Service bulletips

Documents D and J are both "service bulletina" that contain
explicit referencea to the TPI module. Document D, dated

Neovember 15, 1983, covers "No start -- Intermittent Run -~ All

Engines with TFI.” In addition to addressing other vehicles, It

- .specifically pertains to MY 1984 Tampo and Topaz vehicles (l.a.,
- aubiect vehicles of PEB5~05), and to MY 1984 LTD, T-Bird, Crown
o oVictoria, Marquis, Qrand Marquis, lincoln, Mark, and Continental
. wvehiclas (j.8,, subject vehicles of P85-24). However, although

P pord-provided document D to NHTSA in response to FEB7-028, the

company failed to furnish the document in response to the IRs for

. PR85-05 or P85-24.

?ﬁord'providcd deocumant J to ODI during PE87-028., This document
* was prepared ¢n June 5, 1986, after Foxrd had completad ita

rosponses to PEES-08 and P85-24. Thum, for reascns sxplained
above, NHTSA has cgoncluded that Ford was net required to provide

this document in responsa to the earlier IRs,

" In its response to the Special Order, Pord pointed out that it
. ‘furnished both of the service bulletins to OPI as part of
- yaguired monthly submissions that the company makes to the

¥  rThe documents are referred toc hereinafter by the

. Adentification lettar (now in upper case) assigned to them in

.. WATBA's Special Order. Ford used NHTSA's identification scheme

. and Mr. Fazie adopted the same nomenclature

in ite Response to the Specis) Order and supfleggntalbgfcufnnts,
n hisg su ssion of
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agenay, pursuant to 4% CFPR 573.8. That regulation requires
manufacturars to furnish to NHTSA *a copy of all notices,

bulletins and other communications . . . asnt to more than one
- digtyibutor, [or] dealer . . . regarding any defect in its
vehicles . . . ." However, NHTSA atrongly disagrees with Pord's

 jmplicit argument that its submission of relevant requagted

" documents in a routine mailing excuses its failure to pubmit much
documants in response to a specific gquestion in an invastigatory

" IR. Both guestion 7 of the PR85-05 IR and question 5 of the P8s-

0% IR sxplieitly required tha production of service bulletine

-~ related to the alleged defect. _ ,

Ford aleo claimed that dooument D was not responsive to the
warlier IRs, both because document D did not use the term
rgtalling® {(Camp responss, p. 20) and beasusa the mcope of the
. document allegedly was limited to the practice by service
" pazxgonnel of using the TFI module as a "handle® during the course
- of repalrs (Camp response, P. 19 ges algo Logel cover letter of
. Ootober 7, 1997, p. §). While it is true that the alleged
defects in PE85-05 and P85-24 were defined as "stalling," whereass
the PE87-028 IR defined the defect to include "failure to start
engine, poor engine performancs, engins stalling, " NHTSA
 disagrees with Ford's claim that this document was not responsive

- to . the. two saylier inquiries, Firet, document D is specifically

- addressed to Yintermittent yun,* a concept which necessarily
includes engine atopping {i.a,, stalling) as well as running,
~ gecond, Question 7 of the PESE-05 IR requasted copies of mexvice
‘bulletins "which paxtain toc the subject problam on the subject
. -vehiales" (emphasis supplied.) Because the ordinary meanini of
" 1B

- ‘the phrase "which pertain to,* like that of "relating to,

“ - broad, the scope of this question is expansive. C. £,

LBk , 504 U.9. 374, 383 (19%2). Third,

‘enly the last sentenca of document D is addressed to the service
. practice cited by Ford. The remainder of the document spsaka

. morxe generally about the TFI module and describes this jesue as =
Fougtomar concern.®

The sgency has concluded that Ford shduld have supplied
document D in reepcnse to the IRs in bhoth PES5-05 and P85-024.

2. Naxganty studies
. R. ML 19684 Droijactions
- Doouments L and M, which date from June and July, 1986,

. respeotively (L.e., after Ford had completed its responses to

_PE8E-05 and P85-024), contain & year/50,000 mile (5/50) warranty
- stajaebions foxr MY 1584 pauseng.: cars. Tha projections in

- nt L (a handwritten compilation of projections and dats
concerning "G4MY Pams. Car") were based on actual 30 months-in-
service (MIS) warranty data from California, and those in

- document M (entitled "IPI 5/50 Warranty,") were based on 32 MIS

~
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-féilifoinia.data. The documents analyze early warranty indicators
-and contain forecasts of future warranty pexformance.
They project warranty rates as hiah as 38 R/100" and 99 R/100

for certain 1.6L engines and 68 R/100 for certain 2.3L engines,
Document M alpo ocontains a narrative "problem description” and a

1imt of "corrective actions" taken and of steps taken to verify
‘the effactivaness of those corrective actions, as well as graphs

.of warranty performance trends and plets of projected failure
rates,

"Inlics.raipoase to the Specisl Order, Ford argued that ODI

gzﬁically does not request warranty information during PE's and
kes specific requests for warranty information whern it wants

- gach information at the PE atage. SA notes that ODI
. sxplicitly sought warranty information in question 5 of the
.. PE8S-06 IR, but agrees that ODI normally does not expressly ask
~for warranty information until the EA stage. However, the stage
- at which ODI requests warranty data is not relavant to the
peading inguiry, since ODI'e explicit requests for warranty data

typically sesk mctuasl warranty data and warranty codes, The

- warranty information contained in documents L and ¥ is

information of a different kind, These documents contaln
projections that are derived from actual historical warranty
axpexiance. Thug, these documente constitute *studies" that
pertain to the alleged defect, as defined above.

Ford also stated that it provided related materials that

- dimocussed thesa projections in reaponse to ths PE87-028 IR,
 referencing its report entitled
_{tha T*NAPPRC Report")?}, dated January 36, 1987, However,
.. .withough some of the information contained in documents L and M
“alse ean be found in thie report, that fact does not excuse
" 'Poxrd's failure to submit documents L and M. Unless a document

raguest explicitly provides otharwise, ODI expects manufacturers

 to pubmit all documents in their possession (including drafts)
.7 'that are coverad by a request, subject to validly documentaed

- elaims of privilege. Manufacturers may not "pick and choose®

. améong relevant documents within the scope of an inquiry.

NHTGA has concluded that Pord should have provided documents L

_.and M in response to the PB87-028 IR, The analyses and
- information contmined in the documents are based on actual
- warranty performance raporte covering MY 1984 passenger cers in

1 In this context, R/100 means the failure rate per 100

~wvehiclesn,

2 The NAPPRC was Ford's North American Policy Program
Review Committee. Its purpose was to consider proposals on a

. .variety of lasues and make recommendations to managament on

appropriate fiald actions.




?35'" ;ﬁiﬁiee. Because these documents report on reliable computerized
3 analyses of actual performance data'’, they qualify as vatudiss®
~-ue defined above.

b, MY 1884/195%5 Analvaes

‘Pocyments O, P, and Q are three successive versions, ranging in

leagth from 13 pages (document O) to 39 pages {document P},

Ly ;gtnplred bstwaen Novembar 3-5, 1986, of a document entitled

- wphick Film Ignition Module 5/50 Warranty Review." Document P,
. kthe weccnd and longest version, containe a variety of charts and
. graphs and an attachment containing the details of a customexr

- purvey. The charts and graphs were omitted from document O but
‘presented in document Q; the attachment was cmitted from both
documents O and Q. Some, but not all, of the information
‘eontainad in these documenta almo was contained in the NAPPRC

. Raport disoussed above, which Pord did provide to ODI in response

-xo PEBT-028, Each of these documents was pre red after PERE-05

- was olosed and P85-24 was denied. However, they wers in

| f.;"istenca at the time Pord responded to the IR in PE87-028,

‘In its response to the Special Ordexr, Ford argued that it
appropriately limited its response in PES7-028 to owner
vomplaints and field reports and associated studies and gexvice
. eempunications.’ NHTSA dimsagrees with Ford's assertion
" regarding the limited scope of the PE87-028 IR, for the reasons
.axplained above.

* Pord acknowledged (Camp response, p. 64) that the documents'’
contain an analyeis of warranty data and trends respecting TFI
‘modules and s summary of engineering changes introduced to
address thome warranty trends, and that the documents refer to
~upossible customer service concerns that could be assogiated with

_ ¥ In the NAPPRC Report, Ford described the computer
. . program, which it adopted in June, 1986, as one "that allowed for
. - the first time the compilation of a reasonably reliable &/50
-}_.‘.I . n dlliﬂlbﬂﬂ.»' nr at Po 1 1 1.

L " rord stated (Camp response at p. 68) that it submitted
- the NAPPRC Report in PE87-028 because it was a "gervice
ogowmanication, " but although service communications are
;:antgnnhmentl to the Report, that description does not apply to the

. text of the document. Morsover, under Poxd's rationale,

T odocuments O, P, and Q would also be "service communications,
--;.;:::;1;gey wexe ussd to support the decision to conduct the

. ] ] ;

S Ford's substantive response wae addregsed to

~ which is the latest of the thres related documents. D:g:gent &

7. incoxporated its response to document Q by reference intc its
_-gmtponsoa regarding doouments O and P,

~
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.. ¢he ocited warranty trends {(e.g.. stalling and no-gtart
. conditions)." Again, the company argued that ODI does not -
" noreally reguest warranty information during PE'S, and requests
4 sugh information specifically when it doss want it. Id. at €4-
g%, Finally, Ford claimed that the NAPPRC Report "containg
. mubsgantially all information from Document Q {and itse
" ‘predecessors) that was relevant to NHTSA's undertaking in

" NMTBA considers documents O-Q to be responsive to the PES7-028
IR, and hap ooncluded that Ford should hava provided all three
- documents in its reaponse to that inquiry, The documents
describe, in great detail, Ford's reportsd warranty repairs claim
b . experience for familed TFI modules, including fallure rates for
- - sPow-In" and "Quits on Road®, They include cost estimates for
continued warranty costa; coat estimates for reimbursing
7 oustomers who had previcusly paid for repairs to their vehicles;
S and desoriptions of the rasults of a customer survey. As
" explained above, thess docunents are not ordinary warranty data
. of the type that ODI requested in question 5 of PEB5-05. These
Y Ascuments constituta "studies® within NHTSA's above-described
- -definition because they are antlyses of the service reccrd of
" .arshicles on the road, and of ’“’2’ taken to address ldentifiled
- problems. Documant P also contains s customer survey relatad to

‘the allaged defegt,

Ford hae pointed to portions of the NAPPRC Report in which it
digcussad the expected TFI module lifespan in all of ites My 1984-
8% vehicles, not just those covered by its “service campaign,"
.- and aleo discussed ita testing of the TPI modules and ite plana
.o improve the performance of TFI modulaes in later vehicles.
© . "Camp.response at pp. 68-73. However, as stated akove, although
' aome of the informatiocn in documents 0-Q also can ba found in
‘. Pord's NAPFRC Report, that does not axcuse Ford's fallure to
- submit those documents in response to the IR. Moreover, the
- gybmitted document omits much of the information that is
cantained in documents O, P and Q.'°

.1t _is true that documents O-Q contain some information about
v vahicles that are beyond the scope of PE87-028. However, that is
_W;:ggtugg::eoggrzgailing to provide thoss documents in responme to

o M pord argued, at FN 2 to its December 22, 1987 letter,
- “that when it submitted information indicating that it had made
. design modifications to the TFI module to address *thermal
o atresa® issues, in response to Requeste Nos. 6 and 7 in the P8S-
- 24 "IR for identification of all componenta necessary for enginas
:-~£ﬂnation and for an acocounting of all design changes affecting
those companents, NHTSA did not re?uest any additional documents.
However, this does not excuse Ford's failurs to provide

responeive documents that were called for in these IRs.




LA numbsy of the documents in question (documents L, M, N, O, P,
" .and @) did not axist until after Ford responded to both PE85-05
‘and PBE-0324. Obviocusly, Ford could not have submitted these
‘decumants before they were prepared, As explained above, NHTSA
" Aisagrses with Mr. Fagio's apparent belief that Ford had a duty
'to supplement its IR response in PEA5-05 to include documents
{such as documentg O-@) that were prepared after the company

- completed its IR respense but befors ODI closed the
~investigatien.

2. Documants that do not deal with subiect vahicles

A explained above, esch of the thres IR's involved a
.differently-defined group of subject vehiclas. NHTSA has
“eencluded that the scope of each IR muat be viewed as limited to
“dosuments that rafer to the subject vehicles as defined therein.
2 Thue, doocuments E and P, which refer to MY 1985-86 configuration
S . vehicles, are beyond the scope of PE85-05, which covered only
o ‘MY 1984 vehicles. Also, documeants I, K, and N, which refer to
- . MY 1987 vehicles, are beyond the scope of all three
. $nvestigations: nons coverad vehiclea produced after MY 1986,

i G o

3. Documents that are nof ‘studied. gurveve. or.

. Although documents A, B, and C were in existence before the
. .4dssusnce of all three IR's, thess documants are not analyses of
- performance of production vehicles. All three documente
tain Lo problematic pre-production tests that Ford concluded
- wers invalid because the tested modules did not wmset company
. spacifications or because the test methodology, test equipment,
. -ay product specifications were faulty, ThereIors, on the
- gpeoific faots, NHTSA doss not consider these documente to ba
govared by any of the information requests.

-Documents 2 and P are analyses of “launch readinesa® risk prior
~:%0 the introduction of various MY 1985-86 vehicles. Although the
Soodoeuments Yeport high temperatures during testing, NHTSA does not
© “econisider them to be "studies, surveys or invastigations" within

- ~the meaning of the IR'e bacause they do not report on the

T performance of on-the-road vahicles.

~Dogcument G is a ona-page test summary, stating temperatures at
- the TFI base plate and at a *Hall Device®, corrected to 110° F,

o covering 19 test vahicles of variocus makas, models, and modsl

- .. years., It doas not mention fallures or stalling. Therefore,
NHTSA does not consider it to be responsive to any of the IR's,
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. Documant H is a meeting schedule that dees not diecuss the
. subatance of the acheduled meetings. Therefore, although it doas
~ligt a schedule of meetings to study TFI-related issues, ODI does
not. congider this document to fall within the definition of
"gtudies, surveys or investigations.™

IV. Gonclusion

After analyzing Ford's response to the Special Order, as well as

the supplemental materials submitted by Mr., Fazio, CAS, and Ford,

" NHTSA has concluded that Ford should have submitted document D in
PEES-05 and P85-024 (as well as in PE87-028), and documents L, M,

@, P, and Q in PE87-028, These seven failures (six documents;

. one of which was responsive to two requests and five of which
ware responsive te one request) to submit documents could warrant
the imposition of <¢ivil penaltcies., Because the applicable
gratutas -limite the maximum penalty to 31,000 for "each failure or
refusal . . . to perform an act requived" (49 U.5.C. §30165(a)).
the maximum penalty that could be imposed for Foxd's failure to
siubmit these documents arguably is only $7,000. However, NHTSA
has decided in its prosecutorial discreetion not to pursue an
action for ¢ivil penalties against Ford for these failures in
consideration of the small size of the maximum penalty, the fact

- ‘zhat the incomplete responses were provided quite some time agoc,
aid putential defenses,

KWTSA has directed Ford to revise its approach to respoending to

- ODI's IRs, and specifically to stop construing requesta for "all
studies,; surveys, or investigations" as applying only to those
that ‘are asscciated with epecific owner complaints and field
‘reports. Manufacturers may not pick and choose among relevant
documents that are within the scope of an ODI inquiry. NHTSA

" pelieves that Ford understands that NHTSA expects Ford to refrain
in.che future from reading IR specifications in a cramped manner.

Mr. Fazio is not seeking a recall order or asking NHTSA to reopen

.any of its previocus investigations. Rather, he has asked the

agency to issue findings with reaspect to Ford'as responses to

o NWTSA'e requests for information during the three inquiries. On
- the other hand, Ford has urged the agency to declare that receipt

. 0f the documents in question during the inquiries would not have
- 1ed@.to a different result.

" To resolvae the question of whether NHTSA decision-makers would

. have reached different conclusions if they had seen the documents
.that Ford did not provide would require the agency to speculate
about. a contrary-to-fact hypothetical. This is particularly
difficult in circumstances such as these, whare the
“investigations have been closed for a leong period of time, a
recall is not sought and is beyond the eight-year period for free
vemedy providad in 49 U.8.CQ. § 30120(g), and the responsible
“officials have left the agency. Therefore, the agency will not

. dym-evaluate its earlier decisions.
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L

No;%&ng-herein expresses any NHTSA view on the merits of
plaintiffs' claims or Ford's defenses in the Howaxd litigaticn.

‘Sincerely, J

F-ahk_SEales,
Chief Counsel

cc:-Mr. L.W. Camp
: Dirxeckor, Ford Autcmotive Salely Office




