
September 5, 2008

Mr. David Kelly
Acting Administrator
National Highway Traffic Safety Administration (NHTSA)
1200 New Jersey Ave., SE
Department of Transportation, West Building
Washington, DC 20590

Comments on Federal Motor Vehicle Safety Standards; Windshield Zone Intrusion, 73 FR
38372, July 7, 2008, Docket No. NHTSA-2008-0124

Dear Mr. Kelly:

Public Citizen and the Center for Auto Safety respectfully submit the following
comments on the National Highway Traffic Safety Administration’s (NHTSA) proposal to
rescind Federal Motor Vehicle Safety Standard (FMVSS) No. 219, regarding windshield zone
intrusion. We acknowledge the importance of periodic review of federal regulations. However,
we are concerned that NHTSA has not provided supporting data or analysis to justify its
assertion that compliance with FMVSS 219 is redundant with FMVSS 208 and 113.

We will identify three concerns about NHTSA’s logic in recommending rescission:

 FMVSS 208 measures head and chest injury in a frontal impact crash, and is not designed
to measure the windshield zone intrusion.

 FMVSS 113 only requires that vehicles have an effective hood latch system, it is not a
crash test and it does not measure injury potential.

 FMVSS 219 is meant to ensure that occupants are not injured by intruding vehicle
components, especially the vehicle’s hood, but it is not limited to the scope of frontal
impact crashes of the type tested in FMVSS 208.

Before the agency rescinds a regulation, it must complete an analysis of the effectiveness
of the rule, the history of that regulation, and the potential consequences of rescinding that
regulation. NHTSA has taken none of these steps in its notice. The public cannot effectively
comment on the potential consequences of rescinding FMVSS 219, because the agency has
provided insufficient information about its review of the regulation. At a minimum, NHTSA
must present an analysis showing how FMVSS 208 testing covers the requirements of FMVSS
219, and provide the public with a basis for review of the agency’s decision.
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NHTSA states that compliance with FMVSS 219 has not been an issue since shortly after
its inception. 1 However, since companies complied with the standard, which corrected the
intrusion problem this is to be expected. The mere fact that there are complaints about the
effectiveness of the standard alone does not support its rescission. Unlike many other safety
standards required by NHTSA, the effectiveness of FMVSS 219 does not depend on a piece of
equipment like a seat belt or air bag, but instead provides a guideline for how the vehicle
structure will perform in a crash. Vehicle performance encompasses the requirements of the full
spectrum of FMVSS standards. Therefore, NHTSA must show that rescinding one of these
requirements would not have unintended consequences.

We challenge NHTSA’s claim that FMVSS 219 is redundant, particularly in the absence
of any data or analysis to support this notice. NHTSA states: “We tentatively conclude that the
FMVSS No. 208 frontal crash tests will reflect any blunt impact injuries due to zone intrusion at
the windshield.” The agency based on speculation is making a recommendation to rescind a
safety standard that places a minimal burden on the industry. The effectiveness of FMVSS 208
at achieving the same level of protection as FMVSS 219 is untested. NHTSA has not provided
any concrete data or observations about windshield zone intrusion in the FMVSS 208 testing
program, or real-world crash observations. The purpose of FMVSS 219 is to require
manufacturers to design vehicles in such a way that the windshield zone is not compromised,
whereas the purpose of FMVSS 208 is to promote occupant protection in frontal-impact crashes.
Even if FMVSS 208 testing could potentially expose windshield zone intrusion, it does not
necessarily provide the same occupant protection as FMVSS 219.

The windshield zone intrusion standard protects occupants from vehicle components that
may enter the protected zone in crashes that do not resemble the FMVSS 208 frontal crash test.
An offset frontal crash may result in hood deformation and unlatching that is not predicted by the
FMVSS 208 test, but may still injure occupants in such crashes. The Insurance Institute for
Highway Safety (IIHS) reviewed cases in the National Accident Sampling System
Crashworthiness Data System (NASS CDS) for intrusion into the protected windshield zone, and
discovered that “[w]indshield intrusion occurred in a small number of offset crashes, pole
impacts, and severe underride collisions with large trucks or tractor trailers.”2 Windshield zone
intrusion in these cases would not be redundant with intrusion observed in FMVSS 208 testing.
This argues for retaining FMVSS 219 and adding an offset frontal crash test.

NHTSA further states that FMVSS 219 is unnecessary because FMVSS 113 requires that
vehicle hoods have a latch system and that the latch system has a second position to prevent
inadvertent opening of the hood, “limiting displacement into the windshield area of motor
vehicle components during a crash.”3 As with the relationship between FMVSS 208, the purpose
of the hood latch requirement is not primarily to prevent windshield zone intrusion, and so
design choices made by manufacturers about how the vehicle hood is designed that prevent
windshield zone intrusion may still be relevant, even in the presence of a latch system that is
meant to keep the hood from opening. The simple presence of the hood latch standard, which

1 73 FR 38372, 38375. (Jul. 7, 2008) at 38373.
2 See Comments of Insurance Institute for Highway Safety to NHTSA Docket No. NHTSA-2008-0124 at 2 (Aug.
29, 2008).
3 73 FR 38373.
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may or may not protect against windshield zone intrusion does not imply directly that FMVSS
219 is no longer necessary. In a crash, the hood may remain latched, but still be pushed back
into the windshield.

The Center for Auto Safety has compiled a list of 40 recalls from model years 1980
through 2007 affecting 5,858,852 vehicles related to defective hood latch equipment. The
presence of FMVSS 113 does not protect occupants in the face of these defects; therefore, the
protection provided by FMVSS 219 ensures that occupants are not injured by an intruding roof
in the event of a latch failure. NHTSA has provided no analysis of the potential risk to
occupants as a result of rescinding FMVSS 219, or how FMVSS 208 and 113 protect occupants
against intrusion of vehicle components into the protected zone.

Before NHTSA rescinds any standard, it must assure the public that its rescission will not
result in a degradation of safety; however, the agency has made no attempt to provided the public
with enough information to know whether FMVSS 219 is redundant. It has not made use of its
own resources to make an estimate of the benefit of rescinding FMVSS 219 or the potential cost
as a result of increased injuries due to intrusion of motor vehicle components into the protected
windshield zone. NHTSA keeps records of motor vehicle crashes through NASS CDS. The
agency should provide an analysis of NASS CDS cases to establish whether there is sufficient
protection to occupants from windshield zone intrusion.

In coming years, there will be an influx of new small cars from Europe and Asia, which
will not necessarily be designed with consideration of FMVSS 219 if it is rescinded. NHTSA
noted that compliance with FMVSS 219 hasn’t been a problem since shortly after the
establishment of the standard.4 The purpose of the standard is to prevent a problem by assuring a
minimum standard of safety. Vehicles built for sale in the United States must comply with all of
the motor vehicle safety standards administered by NHTSA, and the protection that occurs as a
result of vehicle design that is created for compliance with the standards does not apply in the
same way to vehicles that are designed and developed abroad. The advantage of having a
standard is to ensure a minimum level of safety is maintained.

We are concerned that NHTSA has not completed a through review of FMVSS 219
before publishing a notice suggesting it be rescinded. We assert that widespread compliance
with motor vehicle safety standards does not argue for their recission. Motor vehicle safety
standards are meant to assure a minimum level of safety. For a vehicle to be legally sold in the
United States, it must comply with each of these safety standards, and the industry uses these
standards as mandates in designing vehicles.

Entrusting the industry to meet these minimum guidelines voluntarily is exactly contrary
to the mission of NHTSA. Congress rejected voluntary action by the industry three decades ago
when it passed the National Traffic and Motor Vehicle Safety Act in 1966. The Senate
Committee Report stated: “The promotion of motor vehicle safety through voluntary standards
has largely failed. The unconditional imposition of mandatory standards at the earliest
practicable date is the only course commensurate with the highway death and injury toll.”5

4 73 FR 38373.
5 Committee Report on S. 3005, The Traffic Safety Act of 1966, June 23, 1966, at 271, 273, 274.
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NHTSA is entrusted to ensure that mandatory minimum standards exist to protect people on the
highways.

Since NHTSA has not provided sufficient information for the public to make a
determination about the potential consequences of rescinding FMVSS 219, Public Citizen and
the Center for Auto Safety support its retention. The widespread compliance by industry with
this standard cannot be ensured if it is rescinded, and the burden to industry and NHTSA in
maintaining the standard is minimal. NHTSA should be responsible about the regulatory review
process, and provide data and analysis to support its claim that the standard is redundant and the
same level of occupant protection is afforded by FMVSS 208 and 113.












